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General Observations 

It is almost axiomatic now that large, typically product liability-focused, MDLs 
frequently include a significant number of inappropriately filed cases. These cases impose 
an unnecessary and costly burden on the courts and on defendants, and sometimes even 
on those plaintiffs who may have meritorious cases.  How does this happen?  

MDLs will lower barriers to entry with devices such as direct filing and master 
complaints. Many transferee courts do not rigorously apply Federal Rule 8, Rule 9, and 
Rule 12 when faced with thousands of complaints.  Most claims in a large MDL will not 
face discovery in the MDL beyond filling out a basic Plaintiff Fact Sheet (the “PFS”).   So 
the MDL, which was established to help manage cases more efficiently to achieve judicial 
economy, becomes infected with many non-meritorious cases that must nevertheless be 
managed by the transferee judge – related to what Mark Hermann called the “Field of 
Dreams” problem. 
 Many commentators have observed that the more cases an attorney files in the 
MDL, the more likely he or she is to get a large payout in a global settlement. And, as 
John Beisner has noted, because PSC leadership positions are appointed based, at least in 
part, upon the size of a counsel’s inventory, plaintiffs’ counsel seeking these positions have 
incentive to build as large an inventory as possible. This is part of the so-called 
“warehousing” problem.  
 The aggressive advertising and sophisticated client recruitment strategies by lead 
generators inevitably attracts some cases with little merit or which have a fatal legal or 
factual flaw. Indeed, lead generation firms don’t operate under the same ethical 
constraints as attorneys in targeting potential clients. They often use trumped-up news 
headlines, and misstate a regulatory agency’s position, or mischaracterize the state of 
science on potential side effects from using a product.  It is unfortunate that some MDL 
plaintiffs' lawyers simply perpetuate this issue when they do not properly vet all their 
cases before filing them. There is, again, some incentive to not do their homework, as the 
merits of any single case are unlikely to get evaluated until, possibly, a settlement ends 
the MDL.   
 
When does it manifest? 

One of the more notorious examples of this failure to vet was the silica MDL in 
which Judge Jack recommended that almost all of 10,000 claims on the MDL docket 
should be dismissed upon remand because of issues with how the alleged diagnoses were 
prepared.  Much of the focus was on the failure of the plaintiff doctors to observe the same 
standards for a “legal diagnosis” as they would for a real world “medical diagnosis.”   But 
for our purposes, the lesson may be the use of an entrepreneurial, at best, means of claim 
generation as a strategy to drastically inflate the number of plaintiffs. 
 



 
 

In various MDLs, the presence of significant inappropriately filed claims may reveal 
itself at any number of stages: 

• When a large percentage of plaintiffs fail to timely and completely fill out a PFS; 
• During case specific work up (if any) of cases selected by defendant or randomly 

selected for work up; 
• With the unfair, yet typical, pattern of plaintiffs dismissing cases chosen or 

proposed by defendants for bellwether trials; 
• In the results of the useful, but insufficiently used, Lone Pine process; 
• During the settlement process, if any type of matrix is used rather than lump sum. 

 
Burden/costs 

Inappropriately filed claims comprised a significant part off the Vioxx MDL, in 
which the defendant won the vast majority of cases to go to trial. The global settlement in 
that litigation required plaintiffs to meet three basic elements to participate: (1) a 
qualifying injury; (2) a use requirement; and (3) a timing requirement regarding usage 
and injury.  Virtually every plaintiff had already alleged these facts in a pleading.  But 
nearly 10,000 of the heart attack claimants were unable to satisfy these rudimentary 
requirements, and more than 5000 stroke claimants failed to provide documentation of 
these requirements. 
 

Now, if the settlement process weeded out these cases, one might ask, what is the 
harm?  In fact, there are countless burdens and costs associated with these cases, some of 
which, admittedly, are easier to quantify than others.  The process of discovery in the 
MDL (involving myriad case management choices) may be subtly influenced by the 
number of cases on the docket.  The expensive, seemingly endless discovery of company 
conduct routinely gets justified as “proportional,” no matter how burdensome or expensive, 
because of artificial numbers of cases.  The review of just the PFS, let alone the collection 
and analysis of medical records for the inappropriately filed cases, generates significant 
costs.  In many MDLs, the filings of these cases generates a not insignificant cost in an 
unnecessary dance of time extensions, re-review, meet and confer requirements, motions 
for orders to show cause, and/or motions to dismiss cases that are unable to complete a 
PFS. Defendants will have retained and brought up to speed a team commensurate with 
work to handle the number of cases filed, part of which may not have been necessary, 
because it is not known even in a mature MDL how many inappropriately filed cases there 
are nor which ones they are nor when, if ever, they will be addressed.   
 

If the MDL moves to settlement, the presence of these claims likely inflated the 
value of the global settlement, even if some get weeded out at the final stage. Hard to 
quantify, but inevitable. The parties may “know” there are inappropriately filed claims, 
but defendants do not know how many and which ones, absent significant expense. 
Plaintiff counsel outside the PSC often do not agree that a case is without merit, fighting 
to stay in the inventory, and lead counsel almost always argues that the numbers are 
much smaller than defendants think. The existence of these cases inflates the costs to 
properly administer various types of settlements. Every cent paid to weed out a non-
meritorious claim at the settlement stage is both necessary and wasteful.  Defendants 
often have to carry a laboring oar to convince plaintiffs’ counsel or a special master that a 
case should not have been filed, rather than plaintiff being put to a burden of proof.  Then, 



 
 

there are costs and burdens outside the costs of defense, including impact on publicly 
traded defendants’ stock prices, as the media headlines the number of filings without ever 
asking what huge percentage of claims may have no merit whatsoever.  Analysts 
constantly calculate what it will cost to settle the litigation, but often use the number of 
filings. The courts themselves have some costs to process and administer each and every 
claim, even the non-meritorious claims parked in an MDL.  
 
Potential Fixes 

The responses to the issue of inappropriately filed cases would include both specific 
case management techniques as well as an attitudinal change.  The process for enforcing 
compliance with the PFS requirement should be streamlined and simplified, leading to 
dismissal with prejudice. MDL courts should embrace early use of Lone Pine orders that 
would require plaintiffs to satisfy a minimum evidentiary threshold on issues of product 
use and injury early in the mass proceeding.  MDL judges should also be open to requiring 
a sample of randomly selected cases to undergo early, advanced discovery to give the 
parties and court a better idea of the   entire pool.  Courts should adopt real and 
meaningful responses to the growing practice of plaintiffs to voluntarily dismiss cases 
selected by defendants for bellwether treatment.  This tactic unfairly and significantly 
skews the bellwether trial process.  Finally, MDL courts should recognize that, even if 
their ultimate goal is to foster a settlement (and as Prof. Burch has noted, the MDL 
process has evolved to make judges treat settlement as the ultimate goal of coordination), 
the final resolution of the litigation may actually be promoted if meritless claims are 
weeded out early, or at least properly identified by nature and scope. 
 
Susan Sharko, Drinker Biddle & Reath LLP 
 

Fed. R. Civ. P. 1  - “[The Federal Rules of Civil Procedure] should be construed, 
administered, and employed by the court and the parties to secure the just, speedy, and 

inexpensive determination of every action and proceeding.” 
 

I. Issue: Improvidently Filed Cases 
a. Lack of Proof of Key Elements 

i. A Pharmaceutical Product State Court Coordinated Proceeding 
1. 2,126 total cases filed – 1,344 cases dismissed (63%) 

ii. A hypertension medicine MDL 
1. 316 cases dismissed by voluntary stipulations of dismissal with 

prejudice or Court order (17%) 
iii. A Birth Control Product MDL 

1. 4,617 total cases - 1,428 cases dismissed (31%) 
b. At the Bellwether Stage 

i. An anti-coagulation medicine in state court  
1. 9 of 24 bellwether pool cases dismissed with prejudice (37.5%) 

ii. A hypertension medicine MDL  
1. 22 of 53 bellwether pool cases dismissed with prejudice (41.5%) 

c. At the Dispositive Motion Stage 
i. A Pelvic Mesh Litigation 

1. 30% of total filed cases dismissed 
2.  



 
 

II. Issue: Attorney Advertising 
a. Over $850 million spent on legal advertisements in 2016 
b. 1.7 million ads relating to drugs and medical devices between 2012-14, costing 

$400M 
c. 9 of top 10 keywords purchased from Google to attract web searches relate to 

legal claims 
d. Targeting advertisements before and during trial: 

i. For example, in 1.5 years, approximately 57,000 television 
advertisements related to talcum powder litigation have been broadcast 
throughout the United States. 
 

1. From July 2015 through Dec. 2016, 11,527 TV ads were visible to 
St. Louis viewers 

2. 2,790 (about 25%) television ads on local St. Louis broadcast 
stations 

3. 39 television advertisements per day (2 ads per hour) in St. Louis 
4. 3,300 St. Louis radio ads in October 2016, and 1,850 radio ads in 

September 2016 
5. 73% of the 100 person jury venire admitted seeing advertisements 

 
III. Solutions 

a. Preliminary Disclosure Form required within 30 days of filing complaint 
with core information, including product identification: 

(In re 
DePuy ASR Hip Implant Products Liability Litigation, MDL No. 2197) 

b. Rigorous Monthly Orders to Show Cause for Overdue and Core Deficient 
Plaintiff Fact Sheets 

i. In re Xarelto Products Liability Litigation, MDL No. 2592 - ~750 cases 
dismissed to date 

1. “The most basic elements of any products liability case include 
the proof of use of the product that allegedly caused the plaintiff’s 
alleged injury, as well as the damage allegedly caused by the use 
of the product. . . any plaintiff who fails to provide (1) records 
demonstrating proof of use of Xarelto®; (2) medical 
records demonstrating the injury alleged; and/or (3) a signed 
declaration cannot maintain a products liability action against 
the defendants in this case.” 

ii. A hypertension medicine MDL - 232 cases dismissed (12%) 
c. Limiting Cases to JPML Definition 



 
 

In re Benicar (Olmesartan) Products Liability Litigation, MDL No. 2606 
“This litigation involves allegations that taking Benicar . . . may 
cause serious gastrointestinal injury, including sprue-like 
enteropathy . . .”     JPML declined to transfer cases to the MDL 
alleging injuries outside the scope of the litigation. 

d. Targeted Discovery – focus on proof of use and event up front, supported by 
contemporaneous medical records 

e. Sequencing Discovery – focuses and narrows the issues in dispute.  Example 
– first stage of discovery focuses on causation issues, marketing discovery 
deferred to later in litigation 

f. Dispositive Motions First (eg. Daubert and pre-emption).  No discovery or 
limited discovery until motions to dismiss are decided 

g. Science First 
i. Science Day 

ii. Early Expert Disclosures 
iii. General Causation Motions 

h. Regulation of attorney advertising 
 
 
 


