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1. Overview

a. What makes a “complete appellate advocate”

Much has been written and said about the value appellate lawyers bring to a case when it reaches the appellate level.  Good appellate lawyers provide a fresh perspective on a case, focusing on the big picture and the legal issues and the best way to present them to the court that in most cases will be the final arbiter.  Understanding the standard of review that will be applied on appeal, identifying the critical facts and relevant legal principles, developing logical arguments as to why your side should prevail, and weaving it all together into a compelling story are the meat and potatoes of appellate lawyers’ diet.  

But appellate lawyers, trial lawyers, and clients are increasingly coming to realize that appellate lawyers can also make significant contributions to the development and presentation of a case at earlier stages of the litigation.  Somewhat counter-intuitively, this may be the place where appellate lawyers can be most valuable.  As statistics in many appellate courts across the country show, the key to winning an appeal is to win below.  Putting together the strongest legal team possible at the outset of a case is the best way to obtain a favorable result – which in some cases may be a settlement limiting a company’s exposure or a decision to pursue a different litigation strategy rather than proceeding with a case that presents significant vulnerabilities.

Just as appellate lawyers are likely to improve the presentation and resolution of a case at the trial level, they also can provide value on appeal even in cases they are not handling.  A prime example of such value is appellate lawyers’ (and former judges’) involvement in moot courts designed to help prepare for the oral argument of an appeal.  But appellate lawyers’ objectivity and understanding of the appellate process and how the judges that will hear a particular appeal are likely to respond to various arguments also make those lawyers valuable consultants in other aspects of appeals being handled by other lawyers.

This program is designed to highlight the different ways throughout a litigation in which appellate lawyers can contribute to better advocacy and ultimately decision making by judges as well as other lawyers and the parties.  


b. Some defining characteristics of an appellate lawyer

People generally come in many different shapes and sizes, and appellate lawyers are no different.  But as a group they generally share certain traits that make them particularly suited to the legal analysis, writing, and advocacy that characterize most traditional appellate work.  And they must have or develop other traits as well if they are to function effectively as part of a litigation team, especially at the trial level.  Here are some of the personal and substantive characteristics displayed by many of the most effective appellate lawyers:
 
i. Personal traits

team player
collaborative spirit
willingness to let others be in the forefront
ability to deal with different personalities
supportive, not disruptive
non-judgmental

ii. Substantive attributes 

fresh perspective
objectivity
sees the broad view
quick study
storyteller
analytical and logical thinker
independent judgment
clear, concise, and persuasive writer
effective oral advocate
detail oriented
focused on compliance with rules and procedures
follows legal developments and trends

2. How appellate lawyers can provide value without adding undue expense

The decision whether to involve appellate counsel in non-traditional ways in litigation may depend in large part on the size and important of the case and its overall staffing as well as existing counsel’s and the client’s desires.  Cost will frequently be a factor but often can be limited or managed.  Here are some of the considerations to be analyzed:    

a. A case that involves complex facts or numerous multi-faceted legal issues is likely to require significant analysis and will generally benefit from the involvement of appellate counsel, who can add value in helping to focus and streamline the presentation.  The inclusion of someone with appellate expertise on the team will usually make economic sense because the litigation is so big and will involve multiple lawyers in any event.  

b. Similarly, cases that present a risk of major financial exposure for one of the parties will usually justify the involvement of appellate counsel to assist in the best possible presentation and thus minimize the economic risk (especially when it is your client’s!).  

c. Cases involving recurring fact patterns or presenting legal issues important to one of the parties may have sufficient precedential significance that they too will warrant involving appellate counsel to maximize the chance of a favorable ruling.  This decision may be based on economics and also principle, especially when the facts or issues are important to the party’s operations.  

d. A case that is expected to be appealed is also a good candidate in which to involve appellate counsel at an early stage.  Appellate counsel will not only be able to assist at trial but will also become educated about the case.  In general, the appeal is likely to go better when the issues are properly teed up at trial, so again the economics may make sense.  

e. In some cases, trial counsel or the client may want to make a show of its confidence in its position or its willingness to litigate to the hilt by involving appellate counsel at trial and thus signaling its intent to appeal even if it does not prevail initially.  This may be a strategic decision as much as an economic one.  

f. In all of the above situations, the economic viability of retaining appellate counsel can be increased by making that counsel part of trial team with specific assignments, thereby freeing other members of the team to focus on other tasks for which they may be more suited.  

g. Even when a case is on appeal and counsel has already been retained to handle it, there may be situations where appellate consultation by an additional lawyer is economically warranted.  This might particularly be true in a complex case or one that presents significant exposure or is important from a precedential standpoint.  Even in smaller matters, involving another lawyer in a moot court or other limited consultation may make economic sense.  
3. Where, when, and how appellate lawyers can bring value to the conference room/counsel table

The tasks that an appellate lawyer might perform at various stages of a litigation will vary depending on the size and importance of the case and its overall staffing as well as existing counsel’s and the client’s desires.  Financial considerations may also play a role.  Certain types of assignments are particularly suited for appellate counsel to perform.  In general, the goal should be for appellate counsel to accomplish those tasks and be supportive without taking over the handling of the case – unless that has been specifically requested, as will often be the case when the litigation reaches the appellate or even the post-trial stage.  On the other hand, there may be specific areas where appellate counsel may be asked to take the lead even when a case is still at the trial stage.  Here is a non-exhaustive but reasonably comprehensive list of the types of assignments appellate lawyers may be particularly well-suited to take on at various stages in a litigation, as well as strategic points to consider as the case proceeds:  

a. Pre-suit

Appellate counsel can serve a valuable function from the earliest stages of case development by helping to identify the best issues to pursue and formulating overall litigation strategy.  In some cases, that strategy may include a determination that the matter should be resolved early because of its particular vulnerabilities or because a different case might present a better opportunity to reach the desired end result.  Appellate counsel’s input in the pleading drafting process can also be extremely helpful in framing a case to meet the expectations and requirements of appellate courts.  

Specific tasks suitable for appellate counsel in the early stages of litigation and points to be considered include:

i. Ways appellate counsel can assist in setting up the case
issue spotting
determining best court
helping select trial counsel
developing an effective theme/big picture 
identifying potential claims, defenses, counterclaims, and cross-claims
ensuring all required legal elements and sufficient facts are pleaded and all potential theories are considered
early case analysis and risk assessment
developing a long-term legal strategy for successful resolution of the dispute and the issues presented

ii. Strategic considerations
· current and likely future legal developments 
interrelation with other cases and possible stay, consolidation, expedition, etc.
additional interested parties/amici
possibility of settlement/mediation
determination of different counsel’s roles (trial, appellate, and in-house)

b. Pretrial
When a case is in the pre-trial discovery and preparation stage, involving appellate counsel can be beneficial in numerous different ways.  Appellate lawyers’ talent for legal analysis and understanding of the appellate process can help hone the factual development and planned presentation of the case to position it for success both at trial and on appeal.  Appellate lawyers can also assist in assessing the case’s strengths and weaknesses and the prospects for settlement and lend a helping hand with settlement proceedings so other members of the team can focus on case development.  Additionally, appellate lawyers are particularly well-suited to monitoring legal developments and trends as the litigation proceeds, assessing its continued viability and suggesting possible changes in its presentation.  
Perhaps most importantly, appellate counsel can assist in the preparation and defense of significant pre-trial motions, which require the same skills as appellate briefs and often involve the very issues that are likely to be raised on appeal.  This is one of the most typical areas where trial counsel or the client reach out to retain appellate counsel, and for good reason.  The appellate lawyer may serve as a consultant or partner on the motions but sometimes may be asked to take the lead in this area, including arguing key motions or helping to prepare trial counsel (who may want to begin establishing a relationship with the judge) to argue them.  
Specific tasks suitable for appellate counsel in the pretrial stage of litigation and points to be considered include:

i. Ways appellate counsel can contribute to case analysis 
assessing best claims and biggest vulnerabilities
identifying key issues 
pointing out facts that need to be developed
determining which issues may qualify for immediate, early, or discretionary appellate review
streamlining factual and legal presentation 
focusing on legal arguments with most favorable standard of review on appeal 

ii. Ways appellate counsel can assist with settlement/mediation 
ongoing risk assessment for trial counsel or client
consultation regarding parties’ strengths and weaknesses
preparation of submissions to facilitator
assistance with or handling of negotiations

iii. Ways appellate counsel can help prepare or defend key or dispositive early motions (motions to dismiss, jurisdictional motions, class action certification motions, expert challenges, motions for summary judgment) 
educating the judge, who is likely to be a generalist 
highlighting the other side’s legal vulnerabilities
presenting your story 
focusing on critical facts, weeding out irrelevancies 
creating a logical decision tree for the court to follow
setting up issues and arguments for appeal
participating in moot courts or other argument preparation 

iv. Strategic considerations
· reassessment of analysis, settlement possibilities, motions, etc. as case progresses
· developing rapport with the judge
· monitoring developments in the law 
· consideration of renewed motions on important issues
 
c. Trial

All litigators know that in the days leading up to and during trial, there are more tasks to be accomplished than hours available in the day or days in the week.  Extra hands are always helpful, and appellate counsel’s analytical, writing, and advocacy skills can be of particular assistance.  Appellate lawyers are often asked to assist or handle the preparation of renewed or additional motions, briefs, and other submissions to the court such as proposed findings of fact and conclusions of law or jury instructions and verdict forms.  They also can be useful in providing objective and “big picture” input into the preparation of trial aids like witness outlines and opening and closing statements.  

During trial, appellate counsel’s understanding of the appellate process makes them ideally suited to insure that all issues, arguments, claims of error, and objections are properly preserved and a complete record is created for purposes of appeal.  They are often retained for this specific purpose and may also be asked to review the daily transcripts and provide an extra set of eyes and ears to make sure there are no gaps in the evidence.  Additionally, they may be requested to provide daily or periodic reports to the client as to how the trial is going – and if it might be appropriate to reassess settlement positions as a result.  They also can assist or deal with last-minute motions or other matters that could distract trial counsel at a critical time.  

At the conclusion of the evidence, appellate counsel are again often called upon to serve the role of insuring the completeness of the record and the preservation of all legal rights before the case is submitted to the decision maker.  These matters will be critical to any future appeal, and appellate lawyers are well-equipped to deal with them.  Appellate counsel may also be involved and sometimes take the lead in finalizing the jury instructions and verdict form (or the proposed findings of fact and conclusions of law in a bench trial), which are likely to be involved on appeal.  Similarly, they may be consulted during jury deliberations, which can also be relevant to the appeal.  

Specific tasks suitable for appellate counsel during trial and points to be considered include:

i. Submissions that would benefit from appellate counsel’s input 
case summary or stipulated facts
witness and exhibit lists
pretrial/trial/post-trial briefs
motions in limine (further educating the judge about case) 
offer of judgment
motion for directed verdict
proposed findings of fact and conclusions of law
proposed jury instructions and objections to opponent’s 

ii. Trial aids that appellate counsel can assist in preparing
opening and closing statements
witness outlines
exhibit control lists


iii. Natural assignments for appellate counsel at trial
preserving the issues
insuring a complete record (exhibits, visuals, deposition excerpts, side bars, objections, conferences, etc.)
objections to evidence as needed, including follow-up motions or requests for limiting instruction
offers of proof and establishment of prejudice
preparation and defense of last-minute motions 
review of daily transcripts
advising trial counsel about additional questioning or evidence needed or desired
modification of submissions and trial aids as appropriate 
dealing with collateral issues
reports to client, including assessment of likely result 

iv. Post-evidence tasks where appellate counsel can contribute  
amendment of pleadings to conform to evidence
review of exhibits and record to insure completeness
preparation and defense of motion for judgment/directed verdict 
finalizing proposed findings of fact and conclusions of law

v. Jury issues on which appellate counsel can assist
preparation of verdict form and special interrogatories
defense of proposed instructions, objections to other side’s
attendance at charging conference
dealing with jury questions
consultation regarding jury deadlock

vi. Strategic considerations
integration of appellate counsel into trial team
entry of appearance 
identification as appellate counsel
speaking role 
argument of motions
potential role as buffer between trial counsel and court
signal to court and opponent of importance of issue/case
presence and physical location in courtroom
differences between jury and bench trial

d. Post-trial

Once the jury or trial court has rendered a decision, the involvement of appellate counsel in the litigation naturally becomes more important except in the rare case where no further proceedings are anticipated.  At some point in the post-trial proceedings, appellate counsel’s role will increase and may transition to that of a partner.  The precise point at which that occurs will vary from case to case, but ideally appellate counsel will have substantial say with respect to the post-trial motions.  Those motions not only require the type of analysis and advocacy at which appellate lawyers excel but in their content will often anticipate the appeal.  At the same time, trial counsel should continue to play a significant role in the post-trial proceedings because of his or her intimate familiarity with the case and the record.  

Matters that may arise during post-trial proceedings and points to consider in determining appellate counsel’s role with respect to them include:

i. Matters on which appellate counsel’s input would be useful 
verification of verdict
polling or questioning of jury
obtaining statement of decision in bench trial
assessing decision and likelihood of modification by trial court
revisiting settlement possibilities
formulating and entering judgment
determining pre- and post-judgment interest
obtaining supersedeas or stay of enforcement of judgment
preservation of exhibits
ordering of transcript

ii. Matters in which appellate counsel should be significantly involved 
review of decision or verdict and initial assessment of issues most likely to succeed (and fail) on appeal
review of record and consideration of possible expansion
preparation and defense of motions for judgment as matter of law and new trial
preparation of notice of appeal

iii. Strategic considerations 
extent to which post-trial motions and the appeal will involve understanding of the record developed at trial
appellate counsel’s involvement in past proceedings 
likelihood of trial counsel’s involvement in the appeal
recent or expected changes in the law
client’s satisfaction with trial counsel’s performance
e. Appellate consulting 

Appellate lawyers also increasingly are called upon to assist or consult on appeals that they are not themselves handling.  The classic illustration of this is a moot court designed to prepare the appellate lawyer in the case to present oral argument.  Such exercises are generally most effective when they involve lawyers or former judges who are not involved with the case but have significant appellate experience and familiarity with the appellate court that will hear it.  

The same appellate experience and familiarity with the court can be employed to enhance the preparation and presentation of an appeal in other ways to maximize the chance of success.  This type of appellate consulting is most likely to occur in cases involving important or recurring issues or substantial financial exposure.  On occasion, counsel handling the appeal or the client may want to retain an appellate consultant who has substantial knowledge of the subject matter of the appeal and legal or industry trends.  In other cases, especially where existing counsel or the client already has such knowledge, it may be desirable to obtain the perspective of another appellate lawyer who has less familiarity with the subject of the appeal and thus may be more similar to the generalist judges who will hear it.  

Areas where appellate consultants can provide significant value or assistance include:

assessing the likelihood of success on appeal
putting the current appeal in context with other cases and considering which is most likely to result in a favorable decision
appellate mediation proceedings or settlement negotiations
narrowing the issues and determining the best to pursue
identifying the most favorable possible standards of review
dealing with collateral issues (e.g., conflict of interest or recusal)
recruiting amici
motion practice
formulating the theme of the brief
preparing the questions presented
reviewing the main brief, focusing on winnowing the facts, the logical flow of the legal arguments, and overall advocacy 
identifying points for the reply brief
participating in or organizing moot courts
assessing the likelihood of post-decision relief 


f. Additional areas where appellate skills may be useful

Appellate lawyers’ analytic ability and  writing talent are transferable to tasks beyond litigation, including:  

public statements
legislative comments or testimony
submissions to administrative agencies
identification of litigation in which a particular company, industry, or trade group may wish to participate as amicus curiae 
consulting regarding legal trends and business changes to consider in light of them
legal audits designed to help company mitigate risks, contain costs, and influence the development of applicable law 
claims assessments
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