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I. [bookmark: _Toc10800993]Introduction
	The trial judge has signed a judgment.   You represent the plaintiff.  What can you do to make sure the judgment is ultimately collected?   You represent the defendant.  What steps can you take to protect your client as you pursue post-judgment relief in the trial court and on appeal?  This paper addresses these questions, with an eye towards what can be done immediately upon entry of judgment and what must wait.  Timing is important for any number of reasons.  Perhaps most important in the post-judgment context, the availability of these remedies plays an important role in assessing when a judgment debtor should post a supersedeas bond.   Because a supersedeas bond is such an important tool in the judgment enforcement context, this paper also provides a general overview of the rules governing supersedeas bonds, and issues that frequently arise in posting a bond or other appellate security.

II. [bookmark: _Toc10800994]Immediate Judgment Enforcement Steps 
A. [bookmark: _Toc10800995]Abstracting the Judgment
	The first step for creating a judicial lien on a judgment debtor’s non-exempt real property is obtaining an abstract of the judgment.  Citicorp Real Estate, Inc. v. Banque Arabe Internationale D’Investissement, 747 S.W.2d 926, 929 (Tex. App.—Dallas 1988, writ denied).  The reason for this is simple: the mere rendition of a judgment does not create a lien on any of the judgment debtor’s real property.  See id.  Instead, the judgment creditor must comply with the requirements of Chapter 52 of the Texas Property Code to create such a lien.  See Tex. Prop. Code § 52.001 et seq.  “[T]he purpose of an abstract of judgment is to create a lien against the debtor’s property and to provide notice to subsequent purchasers and encumbrancers of the existence of the judgment and the lien.”  Wilson v. Dvorak, 228 S.W.3d 228, 233 (Tex. App.—San Antonio 2007, pet. denied).

	This judgment enforcement tool is immediately available upon the signing of a final judgment.  Unlike many other tools, the mere filing of a supersedeas bond does not remove the liens created by a judgment abstract.  Tex. Prop. Code § 52.0011(a).  Instead, the court that rendered the judgment must also determine that the “creation of the lien would not substantially increase the degree to which a judgment creditor's recovery under the judgment would be secured when balanced against the costs to the defendant after the exhaustion of all appellate remedies.” Id.  Thus, judgment abstracting is a quick and powerful tool that can endure through any appeals the debtor may seek regardless of whether bond is posted.  

	To acquire a judgment lien, a judgment creditor must substantially comply with the statutory requirements.  Murray v. Cadle Co., 257 S.W.3d 291, 296 (Tex. App.—Dallas 2008, pet. denied).  Thus, Texas courts will allow “for a minor deficiency in a required element of the abstract of judgment” but not for the “complete omission of a required element.”  Gordon v. W. Houston Trees, Ltd., 352 S.W.3d 32, 39 (Tex. App.—Houston [1st Dist.] 2011, no pet.).  While the clerk of the court typically prepares the abstract, creditors should be mindful that it is their responsibility to ensure the clerk abstracts the judgment properly.  Id.  To properly abstract the judgment, the abstract must show the following:

(1) the names of the plaintiff and defendant;
(2) the birthdate of the defendant, if available to the clerk or justice;
(3) the last three numbers of the driver's license of the defendant, if available;
(4) the last three numbers of the social security number of the defendant, if available;
(5) the number of the suit in which the judgment was rendered;
(6) the defendant’s address, or if the address is not shown in the suit, the nature of citation and the date and place of service of citation;
(7) the date on which the judgment was rendered;
(8) the amount for which the judgment was rendered and the balance due;
(9) the amount of the balance due, if any, for child support arrearage; and
(10) the rate of interest specified in the judgment.

Tex. Prop. Code § 52.003.  The statute also states that the abstract may show a mailing address for each judgment creditor, but it is important to note that Section 52.0041 requires these mailing addresses and imposes a penalty filing fee if an abstract fails to do so.  Compare id. with id. § 52.0041.  Thus, it is always best to include this information to avoid paying the penalty fee.  
	
Once the abstract of judgment has been prepared, the clerk must immediately record it in the county real property records and at the same time enter on the records’ alphabetical index the name of each plaintiff and defendant in the judgment and the volume and page or instrument number in the record in which the abstract is recorded.  Id. § 52.004.  An abstract of judgment that is recorded in accordance with the statutory requirements “constitutes a lien on the real property of the defendant located in the county in which the abstract is recorded and indexed, including real property acquired after such recording and indexing.”  Id. § 52.001.  “When properly recorded and indexed, an abstract of judgment creates a judgment lien that is superior to the rights of subsequent purchasers and lien holders.”  Wilson, 228 S.W.3d at 233.  

Moreover, once a judgment lien is created, it remains in effect for 10 years from the date it was recorded unless the judgment is satisfied or the creditor releases the lien.  Tex. Prop. Code Ann. § 52.006(a).  But once the 10-year period ends, the lien ends cannot be extended.  Olivares v. Nix Tr., 126 S.W.3d 242, 249 (Tex. App.—San Antonio 2003, pet. denied).  Should a creditor wish to extend its lien, it must obtain and record a new abstract of judgment before the previous lien expires, which will thereby extend the lien for 10 years from the date the application for renewal is filed.  Tex. Civ. Prac. & Rem. Code Ann. § 34.001.

B. [bookmark: _Toc10800996]Post-Judgment Discovery
Another powerful tool a judgment creditor has at its disposal upon the entry of a judgment is post-judgment discovery.  Under Texas Rule of Civil Procedure 621a, a judgment creditor may use the same discovery tools available pre-trial to conduct discovery for two purposes: (1) to obtain information to aid in the enforcement of a judgment or (2) to obtain information relevant to the adequacy of security posted in connection with a supersedeas bond.  Huff Energy Fund, L.P. v. Longview Energy Co., 510 S.W.3d 479, 487 (Tex. App.—San Antonio 2014), aff’d, 464 S.W.3d 353 (Tex. 2015).  Unlike many other judgment enforcement tools, post-judgment discovery is available “[a]t any time after rendition of judgment,” so a judgment creditor may seek such discovery immediately.  See id.  These proceedings are governed by the same rules and procedures as pre-trial discovery, and the trial court has continuing jurisdiction over these proceedings even after its plenary jurisdiction expires.  Tex. R. Civ. P. 621a; Arndt v. Farris, 633 S.W.2d 497, 499 (Tex. 1982).  Further, discovery to aid in the enforcement of a judgment remains available to a creditor so long as the judgment has not been suspended by a supersedeas bond or court order.  Tex. R. Civ. P. 621a.  But even if debtor posts a supersedeas bond, the creditor is still entitled to discovery on the adequacy of security for the bond.  In re Emeritus Corp., 179 S.W.3d 112, 115 (Tex. App.—San Antonio 2005, no pet.).  

While the tools permitted under Rule 621a are quite broad, the information that may be obtained through them is quite narrow.  Texas courts forbid judgment creditors from using post-judgment discovery to either re-open issues that were litigated in the main case or to independently join additional claims or parties.  Butler v. Stonewall Bank, 569 S.W.2d 542, 544 (Tex. Civ. App.—Corpus Christi 1978, no writ).  Additionally, Rule 621a explicitly limits discovery to information that will aid in the enforcement of the judgment.  Tex. R. Civ. P. 621a.  

Parties seeking to challenge any discovery request from judgment creditors may do so on the same grounds they would in the pre-trial context.  See Collier Services Corp. v. Salinas, 812 S.W.2d 372, 376–77 (Tex. App.—Corpus Christi 1991, no writ).  Thus, parties may challenge requests on relevancy grounds and may seek protection from “unduly burdensome or expensive discovery, from harassment or annoyance, and from discovery of privileged matters.”  Id. at 376.  Because Texas courts consider post-judgment discovery proceedings to be ancillary proceedings, any rulings on discovery requests are not final, appealable orders in themselves.  See Collier Services Corp. v. Salinas, 812 S.W.2d 372, 374 (Tex. App.—Corpus Christi 1991, no writ); Arndt, 633 S.W.2d at 500 n.5.  Instead, such rulings may be challenged through mandamus proceedings.  Salinas, 812 S.W.2d at 375.  

C. [bookmark: _Toc10800997]Texas Turnover Statute
	One of the most powerful tools judgment creditors have at their disposal is the Texas turnover statute, which “provides judgment creditors with a procedural device to assist them in satisfying their judgment debts.”  Alexander Dubose Jefferson & Townsend LLP v. Chevron Phillips Chem. Co., L.P., 540 S.W.3d 577, 581 (Tex. 2018).  Under the turnover statute, a judgment creditor can ask a court to order a judgment debtor to turn over property to a sheriff or constable that is (1) owned by the debtor, (2) not exempt from attachment, execution, or seizure, and (3) is in the debtor’s possession or subject to its control.  Tex. Civ. Prac. & Rem. Code § 31.002(a)–(b).  

Procedures for Obtaining a Turnover Order

Texas law is largely silent on the procedures surrounding turnover proceedings.  One procedure that is specifically discussed though is that turnover orders may be sought either “in the same proceeding in which the judgment is rendered or in an independent proceeding.”  Id. § 31.002(d).  Further, the judgment creditor may obtain a turnover order ex parte without providing notice to the debtor or an opportunity to be heard at a hearing.  Ex parte Johnson, 654 S.W.2d 415, 418 (Tex. 1983).  In fact, the turnover statute does not require a hearing at all or for the judgment creditor to present additional evidence at all so long as the record already contains sufficient evidence.  See Tanner v. McCarthy, 274 S.W.3d 311, 322 n.21 (Tex. App.—Houston [1st Dist.] 2008, no pet.) (stating the turnover statute does not require the trial court to “conduct an evidentiary hearing prior to granting relief”).  

	Unlike many other judgment enforcement tools, a judgment creditor may seek a turnover order as soon as a judgment is signed.  See Scheel v. Alfaro, 406 S.W.3d 216, 224 (Tex. App.—San Antonio 2013, pet. denied) (acknowledging that “that there is no requirement that a plaintiff wait any period of time before seeking a turnover order”).  Further, a creditor need not exhaust other methods of collecting its judgment. Universe Life Insurance Company v. Giles, 982 S.W.2d 488 (Tex.App.—Texarkana 1998, pet. denied).  While any turnover order issued before the underlying judgment has become final and all appeals have been exhausted can be nullified if the underlying judgment has been invalidated, see Alfaro, 406 S.W.3d at 224, practitioners must be ready to act quickly to avoid the potential of an immediate turnover order, especially when dealing with an aggressive plaintiff.  The best way to do this is to have a supersedeas bond ready to file with the court in the event of an adverse judgment.  Merely appealing an adverse judgment will not prevent a judgment creditor from seeking a turnover order.  Texas Employers’ Ins. Ass’n v. Engelke, 790 S.W.2d 93, 95 (Tex. App.—Houston [1st Dist.] 1990, no writ).  

	Much like many of the other procedures associated with turnover proceedings, the statute is largely silent on the evidentiary requirements for obtaining a turnover order.  The Texas Supreme Court has acknowledged that a lack of evidence supporting a turnover order is “a relevant consideration in determining if the trial court abused its discretionary authority in issuing the order.”  Beaumont Bank, N.A. v. Buller, 806 S.W.2d 223, 226 (Tex. 1991).  But courts have been largely silent on the subject.  The only relevant provision in the statute itself is §31.002(h), which states a turnover order need not identify the specific property that is subject to turnover.   Tex. Civ. Prac. & Rem. Code § 31.002(h).  This offers little guidance on how much evidence a plaintiff must produce other than suggesting the bar is relatively low regarding the required specificity.  

Thus, while there obviously must be some evidence that the judgment debtor has non-exempt property, the turnover statute “does not specify, or restrict, the manner in which evidence may be received in order for a trial court to determine whether the conditions of [the turnover statute] exist, nor does it require that such evidence be in any particular form, that it be at any particular level of specificity, or that it reach any particular quantum before the court may grant aid.”  Gillet v. ZUPT, LLC, 523 S.W.3d 749, 754 (Tex. App.—Houston [14th Dist.] 2017, no pet.).  Therefore, all that can be said with certainty on the subject of evidence is that the judgment creditor must show the conditions specified in the turnover statute exist.  Tanner, 274 S.W.3d at 322.  

Requirements for Obtaining a Turnover Order	

Turning now to the conditions required to obtain a turnover order, it is important to first highlight a recent change to the turnover statute.  Before the Texas legislature amended the statute in 2017, it required the judgment creditor to show that the property could not “readily be attached or levied on by ordinary legal process.”  Tex. Civ. Prac. & Rem. Code § 31.002 (Vernon 2008).  But the legislature has now taken out this requirement, which means all that is required is that the property be (1) owned by the debtor, (2) non-exempt, and (3) in the debtor’s possession or subject to its control.  Id. § 31.002(a)–(b) (Vernon 2017).  Because of this change, all previous cases that based their holdings on the requirement that the property “cannot readily be attached or levied on by ordinary process” are no longer good law.  

As a result of this new change, the turnover statute may now be used to reach significantly more nonexempt property so long as it is owned by the judgment debtor and in its possession or subject to its control.  See id. § 31.002(a)–(b).  This includes property located both within and outside of Texas.  See, e.g., Lozano v. Lozano, 975 S.W.2d 63, 68 (Tex. App.—Houston [14th Dist.] 1998, pet. denied) (holding Texas court could order turnover of real property in Mexico); Reeves v. Fed. Sav. & Loan Ins. Corp., 732 S.W.2d 380, 381 (Tex. App.—Dallas 1987, no writ) (applying the turnover statute to real property held in Portugal).  Also, as stated in the statute, both present and future property rights are subject to turnover.  Tex. Civ. Prac. & Rem. Code § 31.002(a).  Further, the turnover statute can be used to reach property that is held by a third party so long as it is owned by the judgment debtor and subject to its control.  See Norsul Oil & Mining Ltd. v. Commercial Equipment Leasing Co., 703 S.W.2d 345, 349 (Tex. App.—San Antonio 1985, no writ). 

Limitations on Turnover Orders

One notable limitation on the property a turnover statute can reach is that Texas courts generally do not apply the turnover statute against third parties.  Beaumont Bank, N.A. v. Buller, 806 S.W.2d 223, 227 (Tex. 1991).  But as with all general rules, there are exceptions.  One such exception is if the third party is actually an alter ego of the judgment debtor.  This exception is logical because if a third party is actually an alter ego of the judgment debtor it is not a third party at all but is rather the judgment debtor itself and therefore liable to the same degree as the judgment debtor.  However, because the turnover statute is “purely procedural in nature” it cannot be used to determine “the substantive rights of the parties.”  Cross, Kieschnick & Co. v. Johnston, 892 S.W.2d 435, 439 (Tex. App.— San Antonio 1994, no writ).  Thus, the creditor must have already attained an alter ego finding in order to use the turnover statute against an alleged alter ego.  See In re Smith, 192 S.W.3d 564, 568 (Tex. 2006) (“[A]n alter ego finding in a post-judgment . . . proceeding may not be used to enforce the judgment against . . . [a] nonjudgment debtor.”).

Another possible exception to the general rule forbidding the use of the turnover statute against third parties is if the property possessed by the third party is under the control of the judgment debtor.  The Texas Supreme Court has noted that in limited circumstances a court may use the turnover statute to reach assets owned by and subject to the control of a judgment debtor even if those assets are held by a third party.  See Schultz v. Fifth Judicial District Court of Appeals, 810 S.W.2d 738, 740 (Tex. 1991).  But the Court has given little guidance as to what it meant in Schultz beyond a concurrence from two justices in Ex parte Swate stating that the turnover statute is not a substitute for other remedies and cannot be used against third parties without other initial proceedings.  922 S.W. 2d 122, 126 (Tex. 1996) (Gonzalez, J. joined by Owen, J., concurring).  

One way courts have interpreted this is to conclude that while the court may not directly order third parties to turn over the property, it may issue such an order against the judgment debtor.  See, e.g., Bay City Plastics, Inc. v. McEntire, 106 S.W. 3d 321, 325–26 (Tex.  App.—Houston [1st Dist.] 2003, pet. denied); Mitchell v. Turbine Res. Unlimited, Inc., 523 S.W. 3d 189, 199 (Tex.  App.  – Houston [14th Dist.] 2017, pet. denied).  But others have concluded that the turnover statute can be used to compel third parties to turn over the debtor’s property.  See Norsul, 703 S.W.2d at 349.  Thus, Texas courts are divided on this issue, and creditors seeking to apply the turnover statute would do well to investigate the precedent in their own jurisdiction.  See Maiz v. Virani, 311 F.3d 334, 343 n.9 (5th Cir. 2002) (listing opinions on both sides of the issue).    

Turnover Receiverships

	Another remedy available under the turnover statute is the creation of a turnover receivership.  Under the turnover statute, the court may appoint a receiver to take possession of the debtor’s non‑exempt property, sell it, and pay the proceeds to the judgment creditor to the extent required to satisfy the judgment.  Tex. Civ. Prac. & Rem. Code § 31.002(b)(3).  As with general turnover relief, a turnover receivership may be sought immediately upon the signing of a judgment.  Scheel, 406 S.W.3d at 224.   Also, the elements for obtaining a receivership are the same as any other turnover relief.  Unlike other receiverships that exist under Texas law, which focus on running a business or preserving property, a turnover receivership seeks to liquidate property.  Compare id. § 31.002 with id. § 64.001.  Further, turnover receiverships are distinct from other receiverships in that no bond is usually required to appoint the receiver absent extraordinary circumstances.  Childre v. Great Sw. Life Ins. Co., 700 S.W.2d 284, 289 (Tex. App.—Dallas 1985, no writ).  Once a receivership is created, all property subject to seizure through the turnover statute comes into the constructive possession of the court through the receivership and may not be transferred without the approval of the court of receiver.  First Southern Properties. v. Vallone, 533 S.W.2d 339, 341 (Tex. 1976).  While this does not destroy a third party’s liens or other rights to a particular piece of property, it does mean third parties must come before the court to exercise their rights or enforce their lien.  Id. at 343.

	Once a receiver has taken possession of the property, it is authorized to sell the property upon providing notice to the affected parties.  Scheel, 406 S.W.3d at 222.  This notice provides the debtor an opportunity to satisfy the judgment and avoid the sale of its property.  See id. at 223.  A failure to provide sufficient notice can result in the sale being set aside.  Gibson v. Smith, 511 S.W.2d 327, 328 (Tex. Civ. App.—Tyler 1974, no writ).  After the sale is made, it is not effective until the receiver confirms the sale with the court, who must decide if the bids on the property were fair and reasonable.  Salaymeh v. Plaza Centro, LLC, 258 S.W.3d 236, 240 (Tex. App.—Houston [1st Dist.] 2008, no pet.).  But the court will not set aside the sale based only on a low price and instead must also find fraud or material irregularities in the sale or that the price was so low as to shock the conscience.  Id.  One notable wrinkle in receiver sales is that the turnover statute authorizes the receiver to sell property worth more than the value of the underlying judgment.  Id. at 242.  In such situation’s the debtor’s remedy is to file a motion to receive the surplus funds from the sale.  Id.  

Possible Remedies for Debtors

Unlike some of the other judgment enforcement tools, there are only a limited number of actions a debtor can take once it becomes aware of the existence of a turnover order against it.  First, and perhaps most obvious, the debtor can pay the judgment to avoid the seizure of any property.  Also, as discussed above, the debtor may post a supersedeas bond to suspend all enforcement actions for the duration of an appeal.  Additionally, a debtor may seek to quash execution of the turnover order if there are defects in the form of the order, or it may seek to modify the turnover order.  See Ex parte Johnson, 654 S.W.2d at 418 (recognizing a motion to modify as the proper method to challenge a turnover order); Judge David Hittner, Texas Post‑Judgment Turnover and Receivership Statutes, 45 Tex. Bar J. 417, 420 (Apr.1982).  Grounds for modification can include if the order improperly compels the seizure of exempt property or property not owned by the debtor or subject to its control, orders the direct turnover of property to the creditor, or requires a third party to turn over the debtor’s property (at least in some jurisdictions).  See Tex. Civ. Prac. & Rem. Code § 31.002(a)–(b); Ex parte Johnson, 654 S.W.2d at 418–19; Bay City Plastics, 106 S.W. 3d at 325–26.  The debtor may also seek to enjoin the execution of the turnover order on similar grounds.  Hittner, Texas Post–Judgment Turnover and Receivership Statutes, 45 Tex. Bar J. at 420.  However, debtors should be mindful that any attempts to enjoin execution of a turnover order are subject to the usual time constraints and requirements for direct and collateral attacks.  See Tex. R. Civ. P. 680; Schliemann v. Garcia, 685 S.W.2d 690, 693 (Tex. App.—San Antonio 1984, no writ).  

D. [bookmark: _Toc10800998]Attachment
Another judgment enforcement tool that is available before the entry of a final judgment is attachment.  Attachment is a statutory remedy creditors may use to secure a debt by seizing a defendant’s property before or after obtaining a judgment. See In re Argyll Equities, LLC, 227 S.W.3d 268, 271 (Tex. App.—San Antonio 2007, orig. proceeding); see also Tex. Civ. Prac. & Rem. Code § 61.003 (stating a plaintiff may seek an attachment “any time during the progress of a suit”).  For this reason, Texas courts consider pre-judgment attachment to be a “particularly harsh, oppressive remedy,” and parties seeking attachment must strictly comply with all statutory requirements to assure that the attachment proceedings fulfill constitutional due process requirements.  Id. at 271, 273.  In order to obtain an attachment, the plaintiff must show: (1) the defendant is justly indebted to the plaintiff; (2) the attachment is not sought for the purpose of injuring or harassing the defendant; (3) the plaintiff will probably lose his debt unless the writ of attachment is issued; and (4) specific grounds for the writ exist under Texas law.  Tex. Civ. Prac. & Rem. Code § 61.001.  

Procedures for Obtaining Attachment

The rules and procedures for obtaining attachment are listed in Chapter 61 of the Texas Civil Practice and Remedies Code and in Rules 592 through 609 of the Texas Rules of Civil Procedure.  The plaintiff must support its application for an attachment with an affidavit from a person having knowledge of relevant facts.  Tex. R. Civ. P. 592.  The affidavit must include the following information: (1) the general grounds for issuance under Section 61.001 of the Texas Civil Practice and Remedies Code; (2) the amount of the plaintiff’s demand; and (3) the specific grounds for issuance as listed in Section 61.002 of the Remedies Code. “The application and any affidavits shall be made on personal knowledge and shall set forth such facts as would be admissible in evidence.”  Tex. R. Civ. P. 592.  However, the validity of a writ of attachment does not depend on the truthfulness of the allegations, but on compliance with the statute in making the affidavit.  21 Turtle Creek Square, Ltd. v. New York State Teachers’ Ret. Sys., 425 F.2d 1366, 1369 (5th Cir. 1970) (citing Gimbel v. Gomprecht, 35 S.W. 470 (Tex. 1896)).  Thus, it is possible for a writ of attachment to be released upon incorrect information, but as discussed below, defendants have remedies available to defeat a wrongfully-issued writ of attachment.   

After the plaintiff has applied for a writ of attachment, the court must hold a hearing to determine if the application should be granted.  Tex. R. Civ. P. 592.  While this can be done ex parte, this is a matter left to the court’s discretion.  See id.  At the hearing, the plaintiff is given an opportunity to prove that each of the elements for attachment is satisfied, and the court will then decide the maximum value of property that may be seized along with the amount of bond that must be posted to execute the writ.  Id.  Should the judge agree that attachment is appropriate, the plaintiff must post a bond for the attachment.  Id.; Tex. Civ. Prac. & Rem. Code § 61.023(a).  The purpose of this bond is to compensate the defendant in the event that it can successfully prove its property was wrongly attached.  See Gossett v. Jones, 123 S.W.2d 724, 725 (Tex. App.—Galveston 1939, no writ) (stating “[i]f a writ of attachment is issued and levied on the property of a defendant when the grounds upon which it is issued do not in fact exist, then the attachment is wrongfully sued out and the defendant is entitled to recover whatever damages he has sustained by the levy”).  The bond must have two or more sureties, be payable to the defendant, be equal to the amount of property the court authorizes to be attached, and be conditioned on the plaintiff prosecuting his suit and paying all damages and costs adjudged for any wrongful attachment.  Tex. Civ. Prac. & Rem. Code § 61.023(a).

After the bond is posted, the court must issue a writ of attachment directing the sheriff or constable to take into his possession as much of the defendant’s property within the county of the issuing court as is necessary to satisfy the amount fixed by the court and to keep it subject to further orders of the court, unless it is replevied. See Tex. R. Civ. P. 593.  The plaintiff may simultaneously obtain multiple writs of attachment to be executed in different counties if needed to satisfy the amount listed in the writ.  Tex. R. Civ. P. 595.  Once the sheriff or constable receives the writ, he must immediately execute it and seize the defendant’s property.  Tex. R. Civ. P. 597.  Additionally, once the writ has issued, the defendant must be served with a copy of the writ, the application and accompanying affidavits for the writ, and the court’s order authorizing the attachment.  Tex. R. Civ. P. 598a.  The copy must advise the defendant of its right to regain possession through filing a replevy bond and motion to dissolve the writ.  Id.  

Requirements for Obtaining Attachment

Turning back to the requirements for obtaining an attachment, the requirements generally break down into general and specific requirements.  The general requirements are that (1) the defendant is justly indebted to the plaintiff; (2) the attachment is not sought for the purpose of injuring or harassing the defendant; and (3) the plaintiff will probably lose his debt unless the writ of attachment is issued.  Tex. Civ. Prac. & Rem. Code § 61.001.  Regarding the first element, debt in the context of an attachment proceeding is defined as an obligation to pay a liquidated sum on a contract.  In re Argyll, 227 S.W.3d at 271.  Thus, if a trial is required to determine the final amount of damages, the court is unlikely to find this element satisfied.  See id.; S.R.S. World Wheels, Inc. v. Enlow, 946 S.W.2d 574, 575 (Tex. App.—Fort Worth 1997, no writ).  The second element is a more fact-specific inquiry that will depend upon the conduct of the parties in the proceeding.  

As to the third element, courts essentially require the plaintiff to prove the defendant will be unable to pay any judgment entered against it once the judgment becomes final.  See MBank New Braunfels, N.A. v. FDIC, 721 F. Supp. 120, 127 (N.D. Tex. 1989) (requiring the creditor seeking attachment to prove the judgment debtor will “abscond with any judgment which may ultimately be entered on [the creditor’s] behalf, or that . . . [the debtor] will be unable to satisfy any [final] judgment”); In re Argyll, 227 S.W.3d at 272 (same).  This is usually shown through providing evidence that a debtor is or will become insolvent or that the debtor is currently struggling to pay its other creditors.  See E.E. Maxwell Co., Inc. v. Arti Decor, Ltd., 638 F. Supp. 749, 752 (N.D. Tex. 1986) (finding an affidavit was sufficient to support attachment when it expressly stated the defendant was insolvent or imminently insolvent and unable to pay any judgment rendered in favor of the plaintiff).  But merely stating concern about a judgment debtor’s financial viability without additional facts is insufficient to prove this element.  In re Argyll, 227 S.W.3d at 272.  Thus, the plaintiff must have some sort of factual basis to support its allegations beyond its own beliefs.  

Even if a plaintiff can satisfy all of the general requirements, it must also prove that specific grounds for the issuance of the writ of attachment exist.  There are nine specific grounds to justify the issuance of a writ of attachment: 

(1) the defendant is not a resident of this state or is a foreign corporation or is acting as such;
(2) the defendant is about to move from this state permanently and has refused to pay or secure the debt due the plaintiff;
(3) the defendant is in hiding so that ordinary process of law cannot be served on him;
(4) the defendant has hidden or is about to hide his property for the purpose of defrauding his creditors;
(5) the defendant is about to remove his property from this state without leaving an amount sufficient to pay his debts;
(6) the defendant is about to remove all or part of his property from the county in which the suit is brought with the intent to defraud his creditors;
(7) the defendant has disposed of or is about to dispose of all or part of his property with the intent to defraud his creditors;
(8) the defendant is about to convert all or part of his property into money for the purpose of placing it beyond the reach of his creditors; or
(9) the defendant owes the plaintiff for property obtained by the defendant under false pretenses.

Tex. Civ. Prac. & Rem. Code § 61.002.  Failure to prove that one of these grounds apply is fatal to an attachment application.   

Limitations on Attachment

Assuming the plaintiff is able to satisfy all of these elements, there are some limitations on the property subject to attachment.  A writ of attachment may be levied only on property that by law is subject to levy under a writ of execution.  Tex. Civ. Prac. & Rem. Code § 61.041.  Thus, a writ of attachment likely cannot be used to seize property outside of Texas.  While no Texas courts have explicitly held this, a Texas federal court has reached this conclusion.  GM Gold & Diamonds LP v. Fabrege Co., Inc., 489 F. Supp. 2d 725, 727–29 (S.D. Tex. 2007).  Moreover, there are cases suggesting Texas courts would reach the same conclusion.  See Garland v. Shepherd, 445 S.W.2d 602, 606 (Tex. App.—Dallas 1969, no writ) (stating the property at issue was subject to attachment because it was located in Texas); Bruyere v. Liberty Nat’l Bank of Waco, 262 S.W. 844, 846 (Tex. App.—Waco 1924, no writ) (“The [court’s] clerk would have no authority to issue such writ to any officer outside of the state, nor would any officer outside of the state have authority to execute such writ, even if directed to him. Generally speaking, statutes of a state have no extraterritorial force, and a writ, the creature of them, can rise no higher.”).  
Moreover, the Texas attachment statute likely does not apply to a property interest a party has contracted for but not yet acquired.  Texas Oil & Gas Corp. v. United States, 466 F.2d 1040, 1048 n.9 (5th Cir. 1972) (stating attachment “cannot be levied upon after-acquired property); Smith v. Whitfield, 2 S.W. 822 (Tex. 1886) (holding attachment cannot apply to an interest in property that is contingent but not yet acquired).  Thus, should a judgment creditor wish to attachment payments or property is knows a debtor will receive in the future, it must wait until the debtor actually receives that property to seek a writ of attachment.  
Texas courts have also stated that property is not subject to attachment unless the debtor has the power to pass the interest in property to another party on its own.  E-Sys., Inc. v. Islamic Republic of Iran, 491 F. Supp. 1294, 1299 (N.D. Tex. 1980) (stating “‘[n]o property or interest in property is subject to sale under execution or like process unless the debtor, if sui juris, has power to pass title to such property or interest in property by his own act’”) (quoting Moser v. Tucker, 26 S.W. 1044, 1045 (Tex. 1894)).  While Texas courts have not really explored the contours of this seemingly broad rule, it appears to at a minimum apply to any property interests that are remote or contingent.  See In re Howerton, 21 B.R. 621, 623 (Bankr. N.D. Tex. 1982) (noting the cases addressing this issue dealt with remote and contingent interests).  But it is unclear how courts might address other property that potentially falls within this broad rule, so it is possible the rule could be narrowed in the future.  See id. (holding IRA accounts were subject to attachment even though they were nonassignable).  
Potential Remedies for Debtors
Debtors have several options when responding to a writ of attachment.  One such option is to replevy the attached property.  Tex. R. Civ. P. 599.  Any time before the entry of judgment, this may be accomplished through posting a bond equal to the value of the property the debtor seeks to replevy, plus one year’s interest at the legal rate from the date of the bond.  Id.  A replevy bond is essentially a surety bond that takes the place of the property that would otherwise be seized.  See id.  Such a bond must be conditioned on the debtor satisfying any judgment that might be rendered against it.  Id.  Additionally, after giving reasonable notice to the creditor, a debtor may replevy property through substituting property of equal value to the attached property.  Id.  Once the court has made findings regarding the value of the property to be substituted, it may authorize the substitution and the return of the property originally attached.  Id.  

A debtor may also file a sworn motion seeking to vacate, dissolve, or modify a writ of attachment.  Tex. R. Civ. P. 608.  The motion must, admit or deny each of the court’s finding, and the court must rule on it within ten days of the motion’s filing unless the parties agree to an extension.  Id.  Further execution of the writ is stayed until a hearing is held on the motion where the plaintiff must prove the grounds for the writ’s issuance were proper.  Id.  At the hearing, the creditor bears the burden of proving the writ was properly issued, but as noted above, the writ’s validity does not depend on the truthfulness of the allegations, but on compliance with the statute.  See 21 Turtle Creek Square, Ltd., 425 F.2d at 1369.  Should the creditor fail to prove strict compliance with the statutory requirements, the writ is dissolved.  Tex. R .Civ. P. 608.  
Finally, the debtor may file a suit for wrongful attachment if: (1) the creditor’s factual allegations to support the writ are false; (2) the debtor’s due process rights have been violated; or (3) other defects appear in the attachment pleadings, proceedings, or bond.  See Capitol Barber & Beauty Supply, Inc. v. Realistic, Inc., 611 S.W.2d 137, 138 (Tex. Civ. App.—Waco 1980, no writ); Gossett, 123 S.W.2d at 725.  Notably, the debtor need not show malice or a lack of probable cause to prove its claim.  See Galloway v. Morris & Co., 249 S.W. 284, 285 (Tex. Civ. App.—Fort Worth 1923, no writ); Farrar v. Talley, 4 S.W. 558, 560 (Tex. 1887).  To recover damages, the debtor must prove actual damages, such as evidence that the wrongful attachment disturbed the debtor’s use, possession, or enjoyment of real or personal property or that it defeated a pending sale of real property that later depreciated in value.  Farmers & Merchants Nat. Bank of Nocona v. Williams, 129 S.W.2d 268, 269–70 (Tex. 1939).  Additionally, exemplary damages are recoverable when the debtor’s harm results from fraud, malice, or gross negligence.  See Tex. Civ. Prac. & Rem. Code Ann. § 41.003.  A victim of wrongful attachment may recover from either the creditor or the surety on the creditor’s attachment bond.  Alvarez v. Smith, 417 S.W.2d 292, 295 (Tex. Civ. App.—El Paso 1967, writ ref’d n.r.e.); see also Tex. Civ. Prac. & Rem. Code § 61.023.  
E. [bookmark: _Toc10800999]Garnishment
Yet another powerful tool available to a judgment creditor is garnishment of the judgment debtor’s property.  “Garnishment is a statutory proceeding whereby the property, money, or credits of a debtor in the possession of another are applied to the payment of the debt.”  Bank One, Texas, N.A. v. Sunbelt Sav., F.S.B., 824 S.W.2d 557, 558 (Tex. 1992).  Much like attachment, garnishment is a particularly powerful judgment enforcement tool because it can be obtained either before or after the rendering of a judgment.  The relevant rules and procedures governing garnishment can be found in Chapter 63 of the Texas Civil Practice and Remedies Code and in Rules 657 through 679 of the Texas Rules of Civil Procedure.  However, unlike other judgment enforcement tools, a garnishment action is docketed as a separate action from the underlying suit usually consisting of three parties: (1) the plaintiff, (2) the debtor, and (3) the garnishee that holds the property or funds for the benefit of the debtor.  See Tex. R. Civ. P. 659.  Because Texas courts consider garnishment to be a “summary and harsh” remedy, they require “strict compliance” with all statutory requirements.”  In re Texas American Exp., Inc., 190 S.W.3d 720, 725 (Tex.App.—Dallas 2005).
Procedures for Obtaining a Writ of Garnishment

Regardless of whether it is sought pre-judgment or post-judgment, the procedure for garnishing a debtor’s money or property begins with filing an application for a writ of garnishment.  Tex. R. Civ. P. 658.  The application must “state the grounds for issuing the writ” along with the specific facts that prove the statutory grounds for the writ.  Id.  Additionally, the application must be supported by affidavits of a person with personal knowledge of the relevant facts stating such facts as would be admissible in evidence, but notably, Rule 658 allows for the application and affidavit to be based on information and belief if they specifically state the grounds for such beliefs.  Id.  

	Texas law provides specific grounds upon which a pre-judgment writ of garnishment may issue.  Pre-judgment garnishment is only available if: (1) a writ attachment has been issued; or (2) “the plaintiff sues for a debt and makes an affidavit stating” that (a) “the debt is just, due, and unpaid,” (b) “within the plaintiff’s knowledge, the defendant does not possess property in Texas subject to execution sufficient to satisfy the debt, and (c) the garnishment is not sought to injure the defendant or the garnishee.”  Tex. Civ. Prac. & Rem. Code § 63.001(1)–(2).  Also, the debt must be liquidated, not contingent, which means garnishment may not be used for tort claims or for future property interests.  See Fogel v. White, 745 S.W.2d 444, 446–47 (Tex. App.—Houston [14th Dist.] 1988, orig. proceeding).   Moreover, pre-judgment garnishment is a somewhat limited remedy in that the creditor has no right to the property or funds that have been garnished until a final judgment is entered.  Owens v. Neely, 866 S.W.2d 716, 720 (Tex. App.—Houston [14th Dist.] 1993, writ denied).  Thus, while many of the proceedings described herein may occur before a final judgment, the creditor will not receive the funds in question until entry of a final judgment in the underlying action.  

	When seeking a pre-judgment writ of garnishment, a creditor must obtain a written court order after a hearing.  Tex. R. Civ. P. 658.  Much like attachment, such a hearing may be ex parte.  The order granting the writ must include (1) “specific findings of facts to support the statutory grounds found to exist”; (2) “the maximum value of property or indebtedness that may be garnished”; (3) the amount of bond required of the creditor; and (4) the amount of bond required of the debtor to replevy.  Id.  The creditor’s bond must be sufficient to compensate the debtor should the creditor fail to prosecute its case or a court later hold the writ was wrongfully issued, and the debtor’s bond must equal the value sought by the creditor plus one year’s interest and an estimate on court costs.  Tex. R. Civ. P. 658–658a; see also Tex. R. Civ. P. 14c (stating cash may be deposited with the court in lieu of a bond).  

	To receive a writ of garnishment in the post-judgment context, all a creditor must show is that it “has a valid, subsisting judgment and “that, within the plaintiff's knowledge, the defendant does not possess property in Texas subject to execution sufficient to satisfy the judgment.”  Tex. Civ. Prac. & Rem. Code § 63.001(3).  Courts consider a judgment to be valid under Section 63.001(3) so long as it has been signed and no supersedeas bond has been filed.  Tex. R. Civ. P. 657.  Thus, a judgment is final for the purposes of garnishment before the waiting period required for other judgment enforcement tools.  

The Garnishee’s Role in Garnishment Proceedings

After the writ has issued, it is executed by delivering the writ to a sheriff or constable, who in turn must then deliver the writ to the garnishee.  Tex. R. Civ. P. 662–63; see Moody Nat. Bank v. Riebschlager, 946 S.W.2d 521, 523 n.1 (Tex. App.—Houston [14th Dist.] 1997, no writ) (stating a private process server may not be used for a garnishee).  Please note that a writ of garnishment naming a financial institution as the garnishee must be served on the institution’s registered agent.  Tex. Civ. Prac. & Rem. Code § 63.008; Tex. Fin. Code § 59.008.  Execution of a writ of garnishment on the garnishee impounds the funds held by the garnishee and any additional ones deposited through the date the garnishee is required to answer.  See Rome Indus. v. Intsel Sw., 683 S.W.2d 777, 779 (Tex. App.—Houston [14th Dist.] 1984, writ ref’d n.r.e.).  

	When a garnishee receives the writ, it is required to answer three questions in a signed response: (1) what, if anything, does the garnishee owe to the debtor; (2) which of the debtor’s effects, if anything, does the garnishee possess; and (3) whether the garnishee knows of any other persons who are indebted to the debtor or possess the debtor’s effects.  Tex. R. Civ. P. 659, 665.  The garnishee’s answer may also seek reimbursement for any costs incurred in responding to the writ.  Tex. R. Civ. P. 677.  The issuing court may enter a default judgment if the garnishee does not respond within the time stated in the writ.  Tex. R. Civ. P. 667.  Further, if the creditor is unsatisfied with the garnishee’s answer, it may challenge it by filing an affidavit stating the particular grounds that give it a good reason to believe the garnishee’s answer is incorrect.  Tex. R. Civ. P. 673.  The practical effect of such a challenge is to turn the garnishment proceedings from a process to aid in collection of debt into a justiciable suit by the creditor against the garnishee where the creditor must prove the grounds of its challenge.  See Tex. R. Civ. P. 674; Subscribers to Fid. Lloyds of Am. v. Lyday, 5 S.W.2d 553, 556 (Tex. Civ. App.—Texarkana 1928, writ dism’d).   

If no such challenge is made, the court must enter a judgment discharging the garnishee if its response includes:  “(1) a denial that the garnishee is indebted to the defendant; (2) a denial that the garnishee has effects of the defendant; and (3) a denial of knowledge of third persons who may be indebted to the defendant or have effects of the defendant, or the names of such persons.”  Rowley v. Lake Area Nat. Bank, 976 S.W.2d 715, 720 (Tex. App.—Houston [1st Dist.] 1998, pet. denied); Tex. R. Civ. P. 666.  A garnishee can recover its costs and attorneys’ fees from the creditor if the action is dismissed solely on the garnishee’s answer.  Rowley, 976 S.W.2d at 721.  

Conversely, if the answer or evidence presented by the creditor shows the garnishee is or was indebted to the debtor, the court must enter a judgment for the creditor equal to the amount of the underlying judgment plus interest and costs from the main suit and garnishment proceedings so long as that amount does not exceed the extent of the garnishee’s indebtedness.  Tex. R. Civ. P. 668; Healy v. Wick Bldg. Sys., Inc., 560 S.W.2d 713, 717 (Tex. Civ. App.—Dallas 1977, writ ref’d n.r.e.).  It is important to note that such a judgment is not self-executing though and that the creditor must seek to enforce the judgment using through normal judgment enforcement processes.  Tex. R. Civ. P. 668; Baytown State Bank v. Nimmons, 904 S.W.2d 902, 906 (Tex. App.—Houston [1st Dist.] 1995, writ denied).  

No such action from the creditor is required when the garnishee’s answer or creditor’s evidence show that it possesses some of the debtor’s property.  Instead, the court may enter a judgment ordering the delivery and sale such effects as is necessary to satisfy creditor’s judgment.  Tex. R. Civ. P. 669.  Sales under a garnishment judgment are subject to the same procedures as all other sales of personal property pursuant to a writ of execution, and the officer making the sale must transfer the property with a brief recital of the judgment of the court under which the sale was made.  Tex. R. Civ. P. 672.  Any refusal by the garnishee to deliver the debtor’s property can result in the garnishee being fined or imprisoned for contempt absent a “good and sufficient excuse” for the refusal.  Tex. R. Civ. P. 670.  Moreover, the creditor may respond to such a refusal by suing for conversion of the garnished property in either an ancillary action or a separate suit.  Willis v. Yates, 12 S.W. 482 (Tex. 1889).

Any funds or property collected from a garnishee may be used to satisfy the creditor’s judgment against the principal debtor.  Similarly, because garnishment allows the creditor to step into the shoes of the debtor, the garnishee has the right to offset any debt it owes to the debtor in an amount equal to what is taken by the creditor.  Rowley, 976 S.W.2d at 719.  Thus, once the property or funds originally owed to or belonging to a judgment debtor have been used to satisfy a writ of garnishment, the garnishee is protected against the debtor up to the amount collected pursuant to the writ of garnishment.  First Nat. Bank v. Little, 6 S.W.2d 819, 823 (Tex. Civ. App.—Dallas 1928, no writ).  

Judgment Debtor’s Role in Garnishment Proceedings

Turning now to the judgment debtors role in garnishment proceedings, it is important to note that while a judgment debtor is not a necessary party to a garnishment action, Texas law still requires the debtor to be served with a copy of the writ of garnishment, the application, accompanying affidavits, and court’s orders. See Tex. R. Civ. P. 663a. This service may be accomplished using any manner of service permitted by Texas law.  Id.; Tex. R. Civ. P. 21a.  The copy served on the debtor must also prominently advise the debtor of its right to regain possession of its garnished property by filing a replevy bond and motion to dissolve the writ in ten-point font.  Id.   Texas courts strictly construe the debtor notice requirements, and any failure to properly serve the debtor will prevent the creditor from gaining control or custody of the debtor’s property.  Walnut Equip. Leasing Co. v. J-V Dirt & Loam, a Div. of J-V Marble Mfg., Inc., 907 S.W.2d 912, 915 (Tex. App.—Austin 1995, writ denied).  

	A judgment debtor may respond to notice of a writ of garnishment in several ways.  First, as mentioned above, a defendant may seek to replevy the property (or the proceeds from any subsequent sale of the property) by filing a surety bond.  Tex. R. Civ. P. 664.  The surety bond must be equal to either an amount fixed by the court or an estimated value of the property the debtor seeks to replevy, and it must include a year’s interest from the date of the bond.  Id.  A debtor may also challenge the garnishee’s answer to a writ of garnishment using the same procedures available to the creditor.  See Tex. R. Civ. P. 673. 

Additionally, the debtor may file a sworn motion seeking to vacate, dissolve, or modify the writ and order directing its issuance, for any grounds or cause. See Tex. R. Civ. P. 664a.  The procedures governing such a motion are similar to those governing similar motions in the attachment context.  The motion must, admit or deny each of the court’s finding, and the court must rule on it within ten days of the motion’s filing.  Id.  Further, the execution of the writ is stayed until a hearing is held on the motion where the plaintiff must prove the grounds for the writ’s issuance were proper.  Id.  Notably, the creditor is not required to prove the garnishee is indebted to the debtor or that the debtor’s Texas assets are insufficient to satisfy the debt.  Thompson v. Harco Nat. Ins. Co., 997 S.W.2d 607, 613 (Tex. App.—Dallas 1998, pet. denied); Black Coral Investments v. Bank of the Sw., 650 S.W.2d 135, 136 (Tex. App.—Houston [14th Dist.] 1983, writ ref’d n.r.e.).  Instead, the inquiry is more focused on the existence of a debt or judgment and the creditor’s knowledge of the debtor’s Texas assets.  See Black Coral, 650 S.W.2d at 136.  A failure to prove these elements will result in the court dissolving the writ.  Id.  

	Another option for the debtor is to move for substitution of the property equal in value to what has been garnished. Tex. R. Civ. P. 664.  To prove a substitution is proper, the debtor must prove the existence of sufficient property to satisfy the writ and that the property being offered does not have any liens attached to it.  Id.  The court must also find the value of the substituted property equals the value of the garnished property.  Id.  Once the court allows the substitution to move forward, the garnished property must be released to the debtor free of any liens created by the garnishment and the garnishment lien on the substituted property will relate back to the original garnishment action.  Id.  

	Finally, a debtor may bring a wrongful garnishment suit against the creditor.  A garnishment is wrongful if the factual allegations in creditor’s initial affidavit are false.  Jamison v. Nat’l Loan Inv’rs, L.P., 4 S.W.3d 465, 468 (Tex. App.—Houston [1st Dist.] 1999, pet. denied).  In such situations, a judgment creditor is liable for wrongful garnishment even if it has probable cause for its beliefs and is not acting out of malice.  Peerless Oil & Gas Co. v. Teas, 138 S.W.2d 637, 640 (Tex. Civ. App.—San Antonio 1940), aff’d, 138 Tex. 301, 158 S.W.2d 758 (1942).  But a garnishment that was initially proper cannot later become wrongful merely because the underlying judgment is reversed or set aside.  Westerman v. Comerica Bank-Texas, 928 S.W.2d 679, 682 (Tex. App.—San Antonio 1996, writ denied).  Damages for a wrongful garnishment claims include all actual damages proximately caused by the wrongful garnishment, or in the absence of such damages, the “legal rate of interest on money for period of its wrongful detention.”  Beutel v. Paul, 741 S.W.2d 510, 513 (Tex. App.—Houston [14th Dist.] 1987, no writ).  Exemplary damages are also available if the garnishment lacked probable cause and was brought with malice, but attorney’s fees are unavailable.  Id. at 514.  

III. [bookmark: _Toc10801000]Remedies that Must Wait
A. [bookmark: _Toc10801001]Execution
The purpose of a writ of execution is to enforce a court’s judgment.  Once a writ of execution has been properly obtained and delivered to a sheriff or constable, he is authorized to seize the debtor’s nonexempt real and personal property within the official's county, up to the amount of the judgment plus costs of execution, sell it, and deliver the proceeds to the creditor to be applied toward satisfaction of the judgment. See Tex. R. Civ. P. 621, 622, 629, 637.  The procedures for obtaining and executing a writ of execution are governed by Texas Rules of Civil Procedure 621 through 656.  

Requirements for Obtaining a Writ of Execution

If a judgment debtor has not filed a supersedeas bond, a judgment creditor may apply for a writ of execution, and such a writ will normally issue either 30 days from the time a final judgment is signed, or after the order overruling a motion for new trial is signed.  Tex. R. Civ. P. 627.  However, a creditor may obtain a writ of execution before the 30 days required by Rule 627 upon the filing of an affidavit stating that (1) the defendant is about to remove his nonexempt personal property from the county or, (2) the defendant is about to transfer or hide such personal property in order to defraud his creditors. Tex. R. Civ. P. 628.  Thus, while a creditor is normally required to wait until a judgment becomes final before executing its judgment, it may do so early if it can show a good cause exists.

It has long been the rule in Texas that the judgment creditor bears the burden of proving that a writ of execution has been issued on its judgment within the statutory period. Boyd v. Ghent, 95 Tex. 46, 64 S.W. 929, 930 (1901).  This means that the creditor must prove “not only that the execution was clerically prepared by the clerk but also that delivery was made to the proper officer.”  Ross v. Am. Radiator & Standard Sanitary Corp., 507 S.W.2d 806, 809 (Tex. Civ. App.—Dallas 1974, writ ref’d n.r.e.).  Thus, courts expect creditors to work diligently to ensure that writs of execution are properly prepared and issued by the clerk in a timely manner.  As discussed in more detail below, the failure to do so could lead to the judgment becoming dormant and unable to be executed without being revived.  

 Texas Rule of Civil Procedure 629 states the requirements for a writ of execution.  The Rule states that every writ must:

1.	be styled “The State of Texas”; 
2.	be directed to “any sheriff or any constable within the State of Texas;
3.	be signed officially by the clerk or justice of the peace;
4.	bear the seal of the court if issued out of a district or county court;
5.	require the officer “to execute it according to its terms, and to make the costs which have been adjudged against the defendant in execution and the further costs of executing the writ”;
6.	describe the judgment by stating (a) the court in which it was rendered, (b) the time when it was rendered, and (c) the names of the parties in whose favor and against whom it was rendered; 
7.	contain a correct copy of the bill of costs taxed against the defendant in execution; 
8.	require the officer to return it within 30, 60, or 90 days as directed by the plaintiff or his attorney.

Tex. R. Civ. P. 629.  The Rules list additional requirements for executions on a money judgment, for the sale of particular property, for delivery of personal property, and for possession or value of personal property.  See Tex. R. Civ. P. 630 (money judgments); 631 (sale of particular property); 632 (delivery of personal property); 633 (possession or value of personal property).  Also, any writs issued after a judgment creditor is successful on appeal must include the costs of appeal. Walston v. Walston, 971 S.W.2d 687, 697 (Tex. App.—Waco 1998, pet. denied).

Please note that while it is advisable for creditors to obtain an abstraction of judgment in addition to a writ of execution, such action is not a prerequisite for a valid execution sale.  Won v. Fernandez, 324 S.W.3d 833, 834–35 (Tex. App.—Houston [14th Dist.] 2010, no pet.).  Instead, these judgment enforcement tools work together so that the date of the execution lien relates back to the date upon which the creditor obtained the judgment lien.  Id. 835 n.3.  Thus, by obtaining an abstraction of judgment, a judgment creditor can assure that its claim has priority over all other creditors whose claims arise after the judgment lien.  Id.  

Selection of Property to be Levied 

	Once the judgment creditor delivers a properly-issued writ of execution to the sheriff or constable, the levying official must proceed without delay—unless the judgment creditor directs otherwise—to seize the defendant’s property within the official’s county.  Tex. R. Civ. P. 637.  But before levying upon any property, the officer must first ask the judgment debtor to designate which of his property will be subject to levy.  Id.  Thus, judgment debtors at least have control over which of their property is seized.  But in pointing out items to be seized, the debtor may not select items that do not belong to the defendant or that have otherwise been sold, mortgaged, or conveyed to another party or property that is otherwise exempt from execution.  Tex. R. Civ. P. 638.  If a defendant cannot be found, the officer may ask a known agent to make the designations on behalf of the defendant. Tex. R. Civ. P. 637.  But should the officer conclude the items specified by the defendant will not satisfy the judgment, the debtor must designate additional property. Id.  If the debtor does not do so, the officer may levy on any property subject to execution.  Id.  Notably, Texas courts consider an officer’s failure to ask the debtor or its agent to designate property to be levied upon to be an irregularity in the sale of the property that can help support an action by the debtor to set aside the sale.  Collum v. DeLoughter, 535 S.W.2d 390, 393 (Tex. Civ. App.—Texarkana 1976, writ ref’d n.r.e.).  

Procedures for Levying and Selling Real Property

	Texas law provides specific instructions for how to levy and sell real property.  To make a levy on a piece of real estate, the officer need not go upon the grounds or take possession of the property; rather, all the officer must do is indorse the levy on the writ.  Tex. R. Civ. P. 639.  After the property has been levied upon, it must be sold at a public auction located at the door or the county courthouse—absent a court order indicating otherwise—on the first Tuesday of the month between 10:00 am and 4:00 pm.  Tex. R. Civ. P. 646a.  But see Tex. Civ. Prac. & Rem. Code § 34.041 (stating the sale will be on the first Wednesday of the month if the first Tuesday falls on January 1st or July 4th).  Before the auction takes place, the officer is required to publish an ad in a local newspaper describing the auction and property to be sold at least once a week for three consecutive weeks before the auction, with the first ad appearing at least 20 days before the auction.  Tex. R. Civ. P. 647.  

The ad must be in English and must contain: (1) a statement of the authority by which the sale will be made; (2) the time of levy; (3) the time and place of sale; (4) a brief description of the property to be sold, including the number of acres, original survey, location in the county, and (5) the name by which the land is most generally known. Id.  Additionally, the officer must give written notice of the sale to the defendant or its attorney—either in person or by mail—that substantially conforms to the requirements listed above.  Id.  Any creditors seeking to sell city lots or rural property should note the differing requirements listed in Sections 34.042 and 34.043 of the Remedies Code.  Tex. Civ. Prac. & Rem. Code §§ 34.042–34.043.

Procedures for Levying and Selling Personal Property
	
Turning next to personal property, the general requirements differ based upon whether the judgment creditor has a right to possess the property.  If the creditor is entitled to possession, the officer levies on the personal property by taking possession of it.  Tex. R. Civ. P. 639.  Otherwise, a levy is made by giving notice to the party entitled to possession.  Id.  Additionally, there are separate rules in place if the property to be seized is livestock or stock.  See Tex. R. Civ. P. 640 (listing procedures for levying on livestock); Tex. R. Civ. P. 641 (stating stock is levied on by taking possession of the stock certificates).  Should the personal property be too large for the officer to move, the officer may levy on it simply by entering the debtor’s premises, assuming dominion over the property, and forbidding its removal by the debtor.  See Beaurline v. Sinclair Refining Co., 191 S.W.2d 774, 777 (Tex. Civ. App.—San Antonio 1945, writ ref’d n.r.e.).  Also, an officer may levy on personal property being used as security for another debt or contract.  Tex. R. Civ. P. 643.  In such instances, the property is sold subject to the previously-existing lien.  Beil v. Lebo, 74 S.W.2d 187, 187 (Tex. Civ. App.—San Antonio 1934, no writ).  

Unlike real estate, personal property may be auctioned off in numerous places, including the premises where it was taken in execution, the county courthouse door of the county, or at some other place where it would be more convenient to exhibit the property to purchasers based on its nature.  Tex. R. Civ. P. 649.  Notice of the impending sale must be given for ten consecutive days before the sale either “at the courthouse door of any county and at the place where the sale is to be made.”  Tex. R. Civ. P. 650.  After the notice provisions have been properly satisfied, the officer may proceed with the sale of the levied items.

Auction and Post-Auction Procedures

At the auction, it is important to note that any party that successfully bids on an item must pay the amount bid.  Should the bidder be unable to comply with the terms of its bid, the officer must try to resell the property either on the same day or after re-advertising the property.  Tex. R. Civ. P. 653.  But even the resale of an item does not let the initial bidder off the hook, and a failure to pay the amount bid will result in the bidder being liable for 20 percent of the value of its bid, costs, and any losses sustained as a result of the subsequent sale of the property.  Tex. R. Civ. P. 652.  Conversely, once the bidder has complied with the terms of the sale, the officer must execute and deliver all the right, title, and interest previously held by the judgment debtor.  Tex. Civ. Prac. & Rem. Code § 34.045.  If the auction fails to provide enough money to satisfy the judgment, the officer must continue seizing and selling property until the judgment is satisfied.  Tex. R. Civ. P. 651.  

Once a writ of execution has been issued, it must be returned within 30, 60, or 90 days as requested by the judgment creditor.  Tex. R. Civ. P. 621.  At such time, the levying officer must return a signed writ to the clerk (or justice of the peace) that includes a concise statement detailing what the officer has done pursuant to the writ.  Tex. R. Civ. P. 654.  When execution of the writ satisfies the judgment, it must be returned immediately.  Id.  Should the writ be delivered to an officer in a country other than where the judgment is rendered, it may be returned by mail, but money collected through the writ may not be sent through the mail absent direction by the judgment creditor.  Tex. R. Civ. P. 655.  Also, the Rules place duties on the clerk to maintain an execution docket containing important information on all writs of execution issued by the clerk.  Tex. R. Civ. P. 656.

Possible Remedies for Debtors

Judgment debtors wishing to prevent the seizure of their property have a couple of options.  The first, and likely best, action a debtor can take is to immediately file a supersedeas bond.  This prevents not only the issuance of future writs of execution, but also causes the clerk to issue a writ of supersedeas to suspend all further proceedings under a previously-issued writ of execution.  Tex. R. Civ. P. 627, 634.  However, a supersedeas bond will not prevent a creditor from obtaining funds from property levied upon before the filing of a supersedeas bond, so debtors are advised to move quickly in filing a bond to prevent any risk that their property will be seized before a supersedeas bond is in place.  See Texas Employers’ Ins. Ass’n v. Engelke, 790 S.W.2d 93, 95 (Tex. App.—Houston [1st Dist.] 1990, no writ) (holding that a judgment creditor had a right to receive funds from a judgment debtor’s bank account where the supersedeas bond was filed after a sheriff levied on the bank account but before the funds were disbursed).  

Another option for judgment debtors is to obtain a stay on the execution of judgments.  Rule 635 allows a justice court to stay the execution of its judgment for three months from the date of the judgment if the judgment debtor appears before the justice, acknowledges itself bound to pay the judgment creditor the full amount of the judgment with interest and costs, and files sufficient sureties with the court..  Tex. R. Civ. P. 635.  Before applying for such relief, the judgment debtor must also file an affidavit stating it does not have the money to pay the judgment and that enforcing it now would cause hardship and sacrifice that would not occur if the judgment were stayed.  Id.  The debtor’s acknowledgment constitutes a judgment against the debtor that authorizes execution on its sureties if the judgment is not paid off during the three-month stay.  Id.  This type of relief is not only available in justice courts though, as Texas law also empowers trial courts to use its equitable powers stay the execution of a judgment up to a year.  Tex. Civ. Prac. & Rem. Code § 65.013–65.014.  But such relief is only available in the court where the judgment was rendered.  Id. § 65.023(b).  But see Shor v. Pelican Oil & Gas Mgmt., LLC, 405 S.W.3d 737, 747 (Tex. App.—Houston [1st Dist.] 2013, no pet.) (holding that Section 65.023 does not apply to non-parties seeking an injunction to protect their assets from execution).  

	A judgment debtor also has the right to replevy any property that has been seized.  Under Rule 644, an executing officer may return previously-seized property to the judgment debtor in exchange for a bond that is: (1) payable to the plaintiff; (2) secured by two or more sureties; and (3) conditioned that the property must be delivered to the officer at the time and place named in the bond and sold according to law or for the payment to the officer of a fair value thereof, which must be stated in the bond.  Tex. R. Civ. P. 644.  Once the debtor has replevied the property, it may sell it and pay the officer the amount of the bond.  Tex. R. Civ. P. 645.  Should the debtor fail to comply with the terms of the bond, the bond is forfeited, and the clerk will then issue execution against the bond’s sureties.  Tex. R. Civ. P. 646.   

	Finally, a debtor is entitled to take back any property that has been seized through a writ of execution on a judgment that is later reversed or set aside so long as the property has not already been sold.  Tex. Civ. Prac. & Rem. Code § 34.021.  In the event that the property has already been sold, the debtor may seek restitution to recover the fair market value of the property at the time it was sold.  Id. § 34.022.  Likewise, the debtor may recover any money collected from a vacated judgment as restitution.  J & J Container Mfg., Inc. v. Cintas-R U.S., L.P., 516 S.W.3d 635, 638 (Tex. App.—Houston [1st Dist.] 2017, no pet.).  Moreover, while it is normally the policy of Texas to sustain execution sales, the debtor may also seek to set aside an execution sale based on an irregularity “calculated to affect the sale” if it resulted in “a grossly inadequate price.”  See generally Apex Fin. Corp. v. Brown, 7 S.W.3d 820, 828 (Tex. App.—Texarkana 1999, no pet.).  

B. [bookmark: _Toc10801002]Post Judgment Injunction
When a judgment debtor posts capped or otherwise reduced appellate security, judgment creditors typically seek injunctive relief to prevent the transfer of assets pending appeal.  See TEX. R. APP. P. 24.2(d); Tex. Civ. Prac. & Rem. Code § 52.006(e).  Texas law permit a court to “enjoin the judgment debtor from dissipating or transferring assets to avoid satisfaction of the judgment” so long as it does not interfere with “the judgment debtor’s use, transfer, conveyance, or dissipation of assets in the normal course of business.”  TEX. R. APP. P. 24.2(d); see also Tex. Civ. Prac. & Rem. Code § 52.006(e).  Much like a normal injunction, the purpose of a post-judgment injunction is to preserve the status quo for the duration of the appeal.  Emeritus Corp. v. Ofczarzak, 198 S.W.3d 222, 226–27 (Tex. App.—San Antonio 2006, no pet.).  Normally, to obtain a temporary injunction, the applicant must prove “(1) a cause of action against the defendant; (2) a probable right to the relief sought; and (3) a probable, imminent, and irreparable injury in the interim,” but the inquiry is somewhat different in the post-judgment context.  Nelson v. Vernco Const., Inc., 367 S.W.3d 516, 521 (Tex. App.—El Paso 2012, no pet.).

Because the judgment creditor has already succeeded in proving its claim, the first two elements are necessarily met.  Id.  As to the third element, Rule 24.2(d) and Section 52.006(e) provide the relevant standard by requiring the trial court to determine “whether the judgment debtor is likely to dissipate or transfer its assets to avoid satisfaction of the judgment.  Emeritus Corp., 198 S.W.3d at 227.  To prove this third element, the applicant should provide evidence of the judgment debtor’s assets along with any previous efforts made by the debtor to transfer or dissipate those assets to avoid paying a judgment.  Texas Custom Pools, Inc. v. Clayton, 293 S.W.3d 299, 314 (Tex. App.—El Paso 2009, no pet.).  Previous efforts to avoid paying a judgment are particularly important to this inquiry, and a failure to provide evidence showing such efforts likely precludes the judgment creditor from obtaining injunctive relief in the absence of other evidence showing a lack of candor with the court.  See Nelson, 367 S.W.3d at 523; Clayton, 293 S.W.3d at 314; see also Emeritus Corp., 198 S.W.3d at 227–28 (holding a debtor’s pre-trial efforts to avoid full disclosure of information provided sufficient evidence to justify a post-judgment injunction).  

IV. [bookmark: _Toc10801003]Reviving a Dormant Judgment
	If a court does not issue a writ of execution within 10 years of the date a judgment is rendered, the judgment becomes dormant.  Tex. Civ. Prac. & Rem. Code § 34.001(a).  A dormant judgment may not be executed unless it is revived.  Id.  Texas courts define the term issue to mean “more than the mere clerical preparation and attestation of the writ” and instead require the writ to “be delivered to an officer for enforcement.”  Hawthorne v. Guenther, 461 S.W.3d 218, 221 (Tex. App.—San Antonio 2015, pet. denied).  Thus, even if a creditor obtains a writ of execution, it can still become dormant if the creditor fails to deliver the writ to a law enforcement officer.  Id.  Notably, the dormancy statute does not limit the number of times a creditor may renew its judgment by obtaining a new writ of execution. See Tex. Civ. Prac. & Rem. Code § 34.001(b). Thus, because each renewal provides for the same 10-year span for executing on a judgment, it appears judgments may be renewed indefinitely.  Cadle Co. v. Jenkins, 266 S.W.3d 4, 6 (Tex. App.—Dallas 2008, no pet.).  

	As to what type of action qualifies as a writ of execution that are capable of extending the life of a judgment, there is a split among Texas courts.  Some courts apply a more generous standard, and will consider the use of judgment enforcement tools other than an official writ of execution to be sufficient to prolong a judgment.  See, e.g., Harper v. Spencer & Associates, P.C., 446 S.W.3d 53, 55 (Tex. App.—Houston [1st Dist.] 2014, pet. denied) (holding that a “writ of execution” can be read to “encompass multiple forms of judicial enforcement of a judgment,” including a writ of garnishment).  Others, however, read the statute much narrower by holding that only the issuance of a writ of execution, as opposed to a turnover order, may prevent a judgment from becoming dormant.  See, e.g., Keith M. Jensen, P.C. v. Briggs, 02-14-00096-CV, 2015 WL 1407357, at *6 (Tex. App.—Fort Worth Mar. 26, 2015, no pet.); Raymond K. Oukrop, DDS, P.C. v. Tatsch, 03-12-00721-CV, 2014 WL 3734192, at *4 (Tex. App.—Austin July 23, 2014, no pet.).  Accordingly, practitioners must be mindful of which rule applies based on the jurisdiction in where the judgment was rendered.  The author advises all practitioners to maintain a reliable calendar system to assure that official writs of execution have been issued before the 10th anniversary of the judgment to avoid any issue with dormancy.    

	But if a judgment does becomes dormant, it may be revived by a writ of scire facias, which asks the court that originally rendered the judgment to revive the judgment, or by an action of debt as long as the action is brought within two years of the date that the judgment becomes dormant.  Tex. Civ. Prac. & Rem. Code § 31.006.  Thus, combining Sections 31.004 and 31.006, there is essentially a 12-year residual limitations period for final judgments.  Harper v. Spencer & Associates, P.C., 446 S.W.3d 53, 55 (Tex. App.—Houston [1st Dist.] 2014, pet. denied).  A scire facias proceeding is not a new suit but rather a continuation of the original suit in which the judgment was rendered with the purpose of obtaining execution on the judgment as rendered.  Hawthorne, 461 S.W.3d at 222 n.2.  Conversely, an “action of debt” is a “new and independent suit” that “seeks recovery of the full amount of the debt owed under the former judgment.”  Id. at 222.  An action of debt can take various forms, including intervening in a personal injury suit and applying for turnover relief, id. at 222–23, or filing a petition to foreclose on the judgment lien, Churchill v. Russey, 692 S.W.2d 596, 597 (Tex. App.—Fort Worth 1985, no writ).  Thus, in the event that a judgment does go dormant, there are multiple ways to revive it so long as appropriate action is taken within two years of the judgment going dormant.  
V. [bookmark: _Toc10801004]Supersedeas Bond and Other Appellate Security
A supersedeas bond operates to suspend judgment enforcement pending appellate review.  A question that often arises is when should the judgment debtor post the bond?  As discussed earlier, some post-judgment remedies are immediately available:  discovery; garnishment; and turnover.  Because garnishment or turnover relief may be pursued immediately, it is advisable to supersede the judgment as soon as possible following its entry.  The supersedeas bond may be filed at any time the appellant desires to suspend enforcement of the judgment. Jones v. Banks, 331 S.W.2d 370, 371 (Tex. Civ. App.—Dallas 1960, no writ).

  If these immediately available post-judgment remedies are not in play, a writ of execution may not be issued until thirty days after the date the judgment is signed or, if a timely motion for new trial is filed, thirty days after the date the motion is overruled by written order or by operation of law.  Rule 628, however, provides that a writ of execution may be issued at any time prior to the thirtieth day if the judgment creditor or his attorney submits an affidavit stating that the judgment debtor is about to hide its personal assets. If the bond or deposit is filed before the writ of execution is issued, it is timely to prevent execution on the judgment by the issuance of a writ of execution.

If a writ of execution has already been issued before the supersedeas bond is filed, the clerk will issue a writ of supersedeas ordering suspension of further execution efforts. TEX. R. CIV. P. 634; TEX. R. APP. P. 24.1(f).

A. [bookmark: _Toc10801005]General Framework and Timing
The procedures for superseding enforcement of a judgment in Texas are set forth in Rule 24 of the Texas Rules of Appellate Procedure and in Chapter 52 of the Texas Civil Practice and Remedies Code. A judgment debtor may supersede a judgment by:

(1)	filing with the trial court clerk a written agreement with the judgment creditor for suspending enforcement of the judgment;

(2)	filing with the trial court clerk a good and sufficient bond;

(3)	making a deposit with the trial court clerk in lieu of a bond; or

(4)	providing alternate security ordered by the court.

TEX. R. APP. P. 24.1(a). Timely filing of one of the above alternatives (within 30 days after a timely filed motion for new trial is overruled) prevents the issuance of execution writs and orders. See, e.g., TEX. R. CIV. P. 627 (execution).

B. [bookmark: _Toc10801006]Amount of the Bond, Deposit or Security
[bookmark: _Toc518288416][bookmark: _Toc518289201][bookmark: _Toc518289635][bookmark: _Toc10801007]Judgment for money
A supersedeas bond, deposit or security to suspend enforcement of a money judgment must equal “the sum of compensatory damages awarded in the judgment, interest for the estimated duration of the appeal, and costs awarded in the judgment.” TEX. R. APP. P. 24.2(a)(1). However, the amount must not exceed the lesser of (i) 50 percent of the judgment debtor’s current net worth, or (ii) 25 million dollars. TEX. R. APP. P. 24.2(a)(1)(A), (B). The appellant may obtain an order pursuant to Rule 24.2(b) for a lesser amount of security to “an amount that will not cause the judgment debtor substantial economic harm” if the court finds after notice and a hearing that “posting a bond, deposit, or security in the amount required by [Rule 24.2(a)] is likely to cause the judgment debtor substantial economic harm.” TEX. R. APP. P. 24.2(b).

[bookmark: _Toc518288417][bookmark: _Toc518289202][bookmark: _Toc518289636][bookmark: _Toc10801008]Judgment for recovery of an interest in real or personal property
The trial court must determine the type of security when the judgment is “for the recovery of an interest in real or personal property.” TEX. R. APP. P. 24.2(a)(2). If the property interest is real, the amount of security must be at least “the value of the property interest’s rent or revenue.” TEX. R. APP. P. 24.2(a)(2)(A). If the property interest is personal, the amount of the security must be at least “the value of the property interest on the date when the court rendered judgment.” TEX. R. APP. P. 24.2(a)(2)(B).

[bookmark: _Toc518288418][bookmark: _Toc518289203][bookmark: _Toc518289637][bookmark: _Toc10801009]Judgment for something other than money or an interest in property
The scope of the trial court’s authority to permit or deny supersedeas of a judgment that does not award money damages or an interest in real or personal property is set out in Texas Rule of Appellate Procedure 24.2(a)(3), which states:
(3) Other Judgment. When the judgment is for something other than money or an interest in property, the trial court must set the amount and type of security that the judgment debtor must post. The security must adequately protect the judgment creditor against loss or damage that the appeal might cause. But the trial court may decline to permit the judgment to be superseded if the judgment creditor posts security ordered by the trial court in an amount and type that will secure the judgment debtor against any loss or damage caused by the relief granted the judgment creditor if an appellate court determines, on final disposition, that that relief was improper.
TEX. R. APP. P. 24.2(a)(3).
[bookmark: _Toc518288419][bookmark: _Toc518289204][bookmark: _Toc518289638][bookmark: _Toc10801010]Judgment for a governmental entity
Different rules apply to a judgment in favor of a governmental entity. If the judgment in favor of the governmental entity in its governmental capacity is one in which the entity has no pecuniary interest, the trial court must determine “whether to suspend enforcement, with or without security, taking into account the harm that is likely to result to the judgment debtor if enforcement is not suspended, and the harm that is likely to result to others if enforcement is suspended.” TEX. R. APP. P. 24.2(a)(5). If security is required, the governmental entity’s recovery is limited to “actual damages resulting from suspension of the judgment.” Id.

[bookmark: _Toc518288420][bookmark: _Toc518289205][bookmark: _Toc518289639][bookmark: _Toc10801011]Judgment against a governmental entity or officer
Chapter 6 of the Civil Practice and Remedies Code exempts a broad range of federal, state and local governmental entities and officers from the supersedeas requirement. Section 6.001 provides that governmental entities or officers listed in that section “may not be required to file a bond . . . for an appeal or writ of error taken out by the entity or officer and is not required to give a surety for the issuance of a bond to take out a writ of attachment, writ of sequestration, distress warrant, or writ of garnishment in a civil suit.” TEX. CIV. PRAC. & REM. CODE § 6.001(a). Section 6.001(b) identifies the following entities and officers as exempt:

(1)	this state;
(2)	a department of this state;
(3)	the head of a department of this state;
(4)	a county of this state;
(5)	the Federal Housing Administration;
(6)	the Federal National Mortgage Association;
(7)	the Government National Mortgage Association;
(8)	the Veterans’ Administration;
(9)	the administrator of veterans affairs; 
(10)	any national mortgage savings and loan insurance corporation created by an act of congress as a national relief organization that operates on a statewide basis; and
(11)	the Federal Deposit Insurance Corporation in its capacity as receiver or in its corporate capacity.

TEX. CIV. PRAC. & REM. CODE § 6.001(b). See also In re Long, 984 S.W.2d 623, 625 (Tex. 1999) (as a county official sued in his official capacity, a district clerk’s notice of appeal in an appeal from an injunction operates as a supersedeas bond).

Section 6.002 provides that municipalities “may appeal from judgment without giving supersedeas or cost bond.” TEX. CIV. PRAC. & REM. CODE § 6.002. Section 6.003 extends the exemption to water improvement districts; water control and improvement districts; irrigation districts; conservation and reclamation districts; water control and preservation districts organized under state law; levee improvement districts organized under state law; drainage districts organized under state law; and entities “created under Section 52, Article III, or Section 59, Article XVI, Texas Constitution.” TEX. CIV. PRAC. & REM. CODE § 6.003. Section 6.004 provides a supersedeas exemption for school districts. TEX. CIV. PRAC. & REM. CODE § 6.004.

C. [bookmark: _Toc10801012]Other Requirements
In addition to the proper amount, a “good and sufficient” bond must meet several other requirements. See TEX. R. APP. P. 24.1(b).

(A)	The bond must be in the amount required by Rule 24.2;
(B)	The bond must be payable to the judgment creditor;
(C)	The bond must be signed by the judgment debtor or the debtor’s agent;
(D)	The bond must be signed by a sufficient surety or sureties as obligors; and
(E)	The bond must be conditioned as required by Rule 24.2(d).

TEX. R. APP. P. 24.1(b)(1). To be effective, a bond must be approved by the trial court clerk, who will review the bond on motion of any party. TEX. R. APP. P. 24.1(b)(2).

The conditions of liability are set out in Rule 24.2(d), which provides that the surety or sureties on a bond, deposit in lieu of bond, or alternate security are subject to liability up to the amount of the bond, deposit or other security if:

(1)	the debtor does not perfect an appeal or the debtor’s appeal is dismissed, and the debtor does not perform the trial court’s judgment;

(2)	the debtor does not perform an adverse judgment final on appeal; or

(3)	the judgment is for the recovery of an interest in real or personal property, and the debtor does not pay the creditor the value of the property interest’s rent or revenue during the pendency of the appeal.

TEX. R. APP. P. 24.2(d).

D. [bookmark: _Toc10801013]Alternative Appellate Security
Rather than filing a supersedeas bond, an appellant may make a deposit in the amount required for a surety bond. TEX. R. APP. P. 24.1(c). The appellant must, however, actually transfer the deposit to the clerk.  The deposit may be (i) cash, (ii) a cashier’s check payable to the clerk, drawn on any federally insured and federally or state-chartered bank or savings and loan association, or, with leave of court, (iii) a negotiable obligation of the federal government or of any federally insured and federally or state-chartered bank or savings and loan association.  TEX. R. APP. P. 24.1(c).

VI. [bookmark: _Toc10801014]Conclusion
	This paper has provided an overview of the available post-judgment remedies and important tools to suspend judgment enforcement pending appealing.  Focusing on when the remedies can be invoked—either immediately after judgment or within a specified number of days—can inform strategic decisions about seeking enforcement and when to post a supersedeas bond.  
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