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Rule 33. Appeal Conferences

The court may direct the attorneys—and, when appropriate, the
parties—to participate in one or more conferences to address any
matter that may aid in disposing of the proceedings, including
simplifying the issues and discussing settlement. A judge or other
person designated by the court may preside over the conference,
which may be conducted in person or by telephone. Before a set-
tlement conference, the attorneys must consult with their clients
and obtain as much authority as feasible to settle the case. The
court may, as a result of the conference, enter an order control-
ling the course of the proceedings or implementing any settle-
ment agreement.

(As amended Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec.
1, 1998.)

Rule 34. Oral Argument

(a) In General.

(1) Party’s Statement. Any party may file, or a court may re-
quire by local rule, a statement explaining why oral argument
should, or need not, be permitted.

(2) Standards. Oral argument must be allowed in every case
unless a panel of three judges who have examined the briefs
and record unanimously agrees that oral argument is unneces-
sary for any of the following reasons:

(A) the appeal is frivolous;

(B) the dispositive issue or issues have been authori-
tatively decided; or

(C) the facts and legal arguments are adequately pre-
sented in the briefs and record, and the decisional process
would not be significantly aided by oral argument.

(b) Notice of Argument; Postponement. The clerk must advise all
parties whether oral argument will be scheduled, and, if so, the
date, time, and place for it, and the time allowed for each side. A
motion to postpone the argument or to allow longer argument
must be filed reasonably in advance of the hearing date.

(¢) Order and Contents of Argument. The appellant opens and
concludes the argument. Counsel must not read at length from
briefs, records, or authorities.

(d) Cross-Appeals and Separate Appeals. If there is a cross-ap-
peal, Rule 28.1(b) determines which party is the appellant and
which is the appellee for purposes of oral argument. Unless the
court directs otherwise, a cross-appeal or separate appeal must be
argued when the initial appeal is argued. Separate parties should
avoid duplicative argument.

(e) Nonappearance of a Party. If the appellee fails to appear for
argument, the court must hear appellant’s argument. If the appel-
lant fails to appear for argument, the court may hear the appel-
lee’s argument. If neither party appears, the case will be decided
on the briefs, unless the court orders otherwise.

(f) Submission on Briefs. The parties may agree to submit a case
for decision on the briefs, but the court may direct that the case
be argued.

(g) Use of Physical Exhibits at Argument; Removal. Counsel in-
tending to use physical exhibits other than documents at the ar-
gument must arrange to place them in the courtroom on the day
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of the argument before the court convenes. After the argument,
counsel must remove the exhibits from the courtroom, unless the
court directs otherwise. The clerk may destroy or dispose of the
exhibits if counsel does not reclaim them within a reasonable
time after the clerk gives notice to remove them.

(As amended Apr. 1, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July
1, 1986; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993;
Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 25, 2005, eff. Dec. 1, 2005.)

Rule 35. En Banc Determination

(a) When Hearing or Rehearing En Banc May Be Ordered. A ma-
jority of the circuit judges who are in regular active service and
who are not disqualified may order that an appeal or other pro-
ceeding be heard or reheard by the court of appeals en banc. An
en banc hearing or rehearing is not favored and ordinarily will not
be ordered unless:

(1) en banc consideration is necessary to secure or maintain
uniformity of the court’s decisions; or

(2) the proceeding involves a question of exceptional impor-
tance.

(b) Petition for Hearing or Rehearing En Banc. A party may pe-
tition for a hearing or rehearing en banc.

(1) The petition must begin with a statement that either:

(A) the panel decision conflicts with a decision of the
United States Supreme Court or of the court to which the
petition is addressed (with citation to the conflicting case
or cases) and consideration by the full court is therefore
necessary to secure and maintain uniformity of the court’s
decisions; or

(B) the proceeding involves one or more questions of ex-
ceptional importance, each of which must be concisely
stated; for example, a petition may assert that a proceed-
ing presents a question of exceptional importance if it in-
volves an issue on which the panel decision conflicts with
the authoritative decisions of other United States Courts
of Appeals that have addressed the issue.

(2) Except by the court’s permission:

(A) a petition for an en banc hearing or rehearing pro-
duced using a computer must not exceed 3,900 words; and

(B) a handwritten or typewritten petition for an en banc
hearing or rehearing must not exceed 15 pages.

(3) For purposes of the limits in Rule 35(b)(2), if a party files
both a petition for panel rehearing and a petition for rehear-
ing en banc, they are considered a single document even if
they are filed separately, unless separate filing is required by
local rule.

(c) Time for Petition for Hearing or Rehearing En Banc. A peti-
tion that an appeal be heard initially en banc must be filed by the
date when the appellee’s brief is due. A petition for a rehearing en
banc must be filed within the time prescribed by Rule 40 for filing
a petition for rehearing.

(d) Number of Copies. The number of copies to be filed must be
prescribed by local rule and may be altered by order in a particu-
lar case.



